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RECENT DEVELOPMENTS IN NEW ZEALAND 
ADMINISTRATIVE LAW 


An EXAMINATION OF THE Okitu! ano Licensed Victuallers? 
DEcISIONS 


A New Zealander can perhaps be excused for believing that 
Australians are not as familiar with the decisions of New Zealand 
Courts as they are with English and Australian decisions. For 
that reason, is was decided* to discuss in some detail two recent 
decisions of the New Zealand Court of Appeal which it is ex- 
pected will influence fairly considerably the principles governing 
judicial control over administrative determinations. 

In New Zealand, there has not been any kind of inquiry 
into Administrative Law akin to that undertaken by the Donough- 
more Committee of 19294 or the more recent, but more restricted, 
investigation of the Franks Committee. Our politicians, civil 
servants and university teachers have gained what enlightenment 
they could from the English investigations. The result leaves 
much to be desired. Whereas the judiciary and the legal pro- 
fession have shown that they are aware of at least some of the 
issues involved in the creation of administrative tribunals and 
subordinate legislative agencies, Governments and their advisers, 
in the legislation for which they have been responsible, have not 
shown any such appreciation. 

No steps have been taken to make parliamentary control 
over subordinate legislation more effective’ and no coherent 
policy is apparent from the legislation creating administrative 
tribunals. In particular, no attempt has been made by the 
Government’s legal advisers to relate the powers conferred on 
tribunals to their functions nor are the procedures established 


1. New Zealand Dairy Board v. Okitu Co-operative Dairy Co. Ltd. [1953] 
N.Z.L.R. 366, discussed by the author in (1954) 32 C.B.R. 87. 

2. New Zealand United Licensed Victuallers Association of Employers v. Price 
ve [1957] N.Z.L.R. 167, discussed by the author in (1957) 31 Aust. 

3. A paper on similar lines to this article was delivered to the annual con- 
ference of the Australian Universities Law Schools Association held in 
Melbourne in August 1958. 

4. The Report appeared as Cmd. 4060, 1932. 

The Report appeared as Cmd. 218, 1957. 


The scrutiny of such legislation was one of the tasks assigned by the 
New Zealand Joint Constitutional Reform Committee (App. H.R. 1952, 
I-18) to the proposed Senate, but the recommendations of that Com- 
mittee have not led to the creatior. of a Senate or to the appointment 
of a Parliamentary Scrutiny Committee. 
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always appropriate to the jurisdiction created. The absence of 
any clear policy results in the legislative draftsmen being given 
almost a free hand because they have been left to complete their 
work without much assistance or guidance from the Minister 
or Officials concerned. This means that earlier, and apparently 
similar, legislation is accepted as the model for later legislation. 
Such questions as the method of appointment of members of 
tribunals, their tenure, the powers to be given and the procedure 
to be followed by a tribunal tend to be unrelated to the particular 
circumstances. Although uniformity of legislation has some merits, 
the creation of administrative tribunals and associated questions 
should not be resolved by rules of thumb. 


Nothing is to be gained, therefore, from an examination of 
New Zealand legislation in relation to administrative tribunals or 
subordinate legislation. Attention will be concentrated on the 
contribution made by the judiciary in two recent and important 
decisions. These decisions show that the judiciary not only has 
mastered the issues involved, but has also made a significant 
contribution to the legal principles governing the relationship 
between tribunals and the courts. 


The facts of the two cases must first be stated. In Okitu, 
the New Zealand Dairy Board, which is essentially an adminis- 
trative agency, issued a zoning order, without complying with 
the audi alteram partem rule; the order, by depriving the dairy 
company of its source of supply of cream, put an end to its 
butter-making business. The Supreme Court and the Court of 
Appeal by a majority of three to two held that the function of 
the Board in the making of zoning orders was judicial. A 
declaration of nullity was made and certiorari quashing the 
zoning order was issued. 


In the Licensed Victuallers case, the Price Tribunal issued 
a price order in respect of beer without according a hearing ‘to 
the retailers. The Court of Appeal, by a majority of three to one, 
reversed the decision of the Supreme Court, and held that the 
function of the Price Tribunal in deciding to issue a new order 
was judicial. The price order was quashed. 


> 


These two decisions contain such a wealth of information 
that a fairly comprehensive course in Administrative Law could 
be built around them. Though some of the conclusions reached 
may not be accepted in other jurisdictions, the relevant law to 
be applied by New Zealand courts can now be said to have been 
settled. 
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The Availability of Certiorari 


The dicta of Atkin, L.J. (as he then was), in the Electricity 
Commissioners case’ and Lord Hewart, C.J., in the Church 
Assembly case®’ were accepted by. the Court of Appeal as an 
exhaustive test of the circumstances when certiorari may be 
granted. Finlay, J., whose opinion is a representative one, stated 
in Licensed Victuallers? that he had been “unable to find any 
authority that is not subject to the principle that to be amenable 
to certiorari a body clothed with the right of decision must be 
concerned to determine questions affecting the rights of subjects 
and must be subject to a duty to act judicially.” That statement 
is made immediately after a reference to the Manchester Legal 
Aid case,!° where Parker, J. (as he then was), expressed a doubt 
that the dicta were intended to be an exhaustive test.!! It must, 
therefore, he inferred that the New Zealand Court of Appeal 
does not share the doubts of Parker, L. J., and that any attempt 
to go beyond the Electricity Commissioners and Church Assembly 
cases as applied in Nakkuda Ali v. Jayaratne will not be fruitful.!? 


The Determination of a Question Affecting Rights. 


Before certiorari can be issued, the tribunal must have “legal 
authority to determine questions affecting the rights of sub- 
jects.”28 It was not until Nakkuda Ali’s case that the meaning 
of “rights” was raised for determination.'* 


It is not pessible to be dogmatic that the statement in that 
case concerning “rights” is part of the ratio decidendi. Although 


7. R. vu. Electricity Commissioners, ex parte London Electricity Joint Com- 
mittee Co. (1920) Ltd. [1924] 1 K.B. 171, 205. 

8. R. v, Legislative Committee of the Church Assembly, ex parte Haynes- 
Smith [1928] 1 K.B. 411, 415. 

9. p. 194. 

10. R. v. Manchester Legal Aid Committee, ex parte R.A. Brand & Co. Ltd. 
[1952] 2 Q.B. 413, [1952] 1 All E.R. 480. 

ll. p. 425, All E.R. 487, where it is stated: “Whether or not Lord Atkin 
was there laying down an exhaustive definition of the bodies against 
whom certiorari lies it is unnecessary for us to determine .. .” It had 
been suggested that Lord Atkin’s dictum was merely a statement of 
sufficient requirements, but the New Zealand Court of Appeal has treated 
it as a definition of the necessary requirements for certiorari. 

12. The Judicial Committee in Nakkuda Ali v. Jayaratne [1951] A.C. 66, 
approved the dicta of Lord Atkin and Lord Hewart, C.J., and the New 
Zealand courts have regarded that as settling any controversy. Earlier 
decisions, e.g., Local Government Board v. Arlidge [1915] A.C. 120, 140, 
per Lord Parmoor, where the test was more general, have been displaced. 

13. Atkin, L.J., in the Electricity Commissioners case at p. 205. 

14. In the meantime, certiorari had been issued in a number of cases con- 
cerning licences and other interests that were not “rights”. See D.R. 
Benjafield (1956) 2 Syd. L.R. 1, 10-18, for some examples. 
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the greater part of the decision is concerned with whether the 
Controller of Textiles was obliged to act judicially, there is one 
statement which is open to the construction that the Controller 
was not empowered to take decisions affecting rights; rather was 
it his function to decide whether privileges should be withdrawn. 


In an enigmatic statement, the Judicial Committee declared 
at p. 78: 


As was said by Lord Hewart, C.J., in Rex v. Legislative 
Committee of the Church Assembly [1924] 1 K.B. 171, 205, 
when quoting this passage, “In order that a body may 
satisfy the required test it is not enough that it should have 
legal authority to determine questions affecting the rights 
of subjects; there must be super-added to that characteristic 
the further characteristic that the body has the duty to act 
judicially.” It is that characteristic that the Controller lacks 
in acting under reg. 62. In truth, when he cancels a licence 
he is not determining a question: he is taking executive 
action to withdraw a privilege because he believes, and has 


reasonable grounds to believe, that the holder is unfit to 
retain it. 


The interest of the Okitu Dairy Company was described by 
the majority as a right, although the company was assured of 
its source of supply by an earlier zoning order, and might, there- 
fore, have been said merely to be enjoying a privilege. But 
Nakkuda Ali was distinguished. The judgment of Cooke, J., is 
the most informative on this point. The learned judge stated: 


It is true that the rights that were there in question 
[in Errington v. Minister of Health'®| were the rights of 
owners to have their buildings left intact whereas, in the 
present case, the right of the respondent company that is 
in question is its right to buy cream from whom it pleases. 
For present purposes, however, I do not think that there is 
any difference in principle between the curtailment of a 
person’s rights of property and the curtailment of his rights 
to trade. It is plain that, if the zoning order in question in 
the present case be valid, it involves a direct interference 
with the trading rights of the plaintiff company. I think, 
therefore, that the making of that order involved the 
determination of a question affecting those rights. It is to be 
remembered, of course, that in Nakkuda Ali’s case ({1951] 
A.C. 66), the Privy Council held that, when the Controller 
cf Textiles in Ceylon cancelled a licence, he was not 


15. [1935] 1 K.B. 249. 
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determining a question. In my view, however, there is a 
cardinal distinction between the situation that existed in 
that case and the situation that exists here. By the law of 
Ceylon, dealings in textiles were restricted to such persons 
as held textile licences. The position thus was that there was 
no unrestricted right to carry cn the business of dealing in 
textiles and that such a business could be carried on only 
by those who were privileged to do so by the grant of the 
necessary licence. The cancellation of such a licence was 
not the determination of a question affecting the rights of 
subjects; it was, as the Judicial Committee said, the taking 
of executive action to withdraw a privilege. In the present 
case, however, the respondent company had a common-law 
right or liberty to trade with whom it chose and the only 
information before the Court as to any restriction on that 
right or liberty until the making of Zoning Order No. 120 is 
that there were in existence the restriction or restrictions 
contained in the zoning order or orders made by the Execu- 
tive Commission of Agriculture in 1937. The making of 
Zoning Order No. 120 was a further restriction of that right 
or liberty and was thus, in my opinion, the determination 
of a question affecting the rights of that company.!¢ 


The reasoning of the learned judge is not particularly satis- 
-fying as much of what he had to say about the company’s in- 
terest would also describe that of the textile dealer in Ceylon. 
Perhaps, the most significant difference is that in Okitu the earlier 
zoning order merely defined boundaries, leaving the business of 
butter-making otherwise unaffected.!” 


In Licensed Victuallers, the majority again decided that a 
right was affected.!3 Cooke, J., with whom North, J., agreed and 
with whom Turner, J., also agreed on this point, faced the ques- 
tion squarely and thereby assisted in the clarification of Lord 
Atkin’s words. The learned judge stated: 


I am conscious of the fact that, although Lord 
Atkin’s words have become almost classic, there is little 
direct authority as to the precise meaning and effect that 
should be ascribed to the expression “rights of subjects”. 
The word “rights” itself is sometimes used to describe only 


16. pp. 416-7. 

17. See (1957) 31 Aust. L.J. 2, 4. 

18. The complication that it was a licensed trade was adverted to only 
by Finlay, J., at p. 195, and he thought it irrelevant to his inquiry. 
But Finlay, J., dissented; he had decided against the appellant on another 
ground. 
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a right in some person in respect of which a correlative duty 
rests upon someone else, and is sometimes used to describe 
a more general concept that is often called a liberty: see 
Salmond on Jurisprudence, 9th ed., 299-301. That Lord 
Atkin’s words are capable of application to rights of this 
wider kind I do not doubt. It might of course be said that, 
pushed to its logical conclusion, this view would mean that 
the effect of his words would be more far-reaching than he 
ever intended. I do not think, however, that for present 
purposes it is necessary to attempt to define the area of 
their operation; because I am satisfied that upon no view 
of them could that area be so narrow as not to embrace the 
rights or liberties of vendors of a particular class of goods 
to sell those goods. On the other hand, each of the persons 
represented by the appellant is in a very different position 
from consumers throughout New Zealand. It is true that a 
consumer is an interested person; but he is interested as a 
member of the public, and in my opinion the interests of 
the public as such do not fall within Lord Atkin’s words.}® 


The jurisprudential point involved in this judgment will not 
be pursued.2° The Court of Appeal has indicated that “right” 
includes some and perhaps all liberties; this could lead to an ex- 
tension of the availability of certiorari. A “right” had to be 
established in that case before certiorari could be issued, but 
there is no such impediment to the grant of a declaration.?! 


The Determination of the Function. 


The dicta of Lord Atkin and Lord Hewart, C. J., emphasise 
that even if the first hurdle—establishing that the tribunal has 
taken a decision affecting rights—is successfully negotiated, there 


19. p. 202. The significance of the reference to the 9th edition of Salmond 

and not the current edition has been pointed out: (1957) 31 Aust. L.J. 

2, 5. It is possible that the most recent edition of Salmond was not 
available to the learned judge. 

20. See, however. (1957) 31 Aust L.J. 2, 5-6. In a recent Canadian decision, 
Re Watt & Registrar of Motor Vehicles (1957) 13 D.L.R. (2d) ‘124, 
certiorari was granted to quash a decision to suspend a driver’s licence. 
Cp. R. v. Metropolitan Police Commissioner, ex parte Parker [1953] 1 
W.L.R. 1150, [1953] 2 Ail E.R. 717, and D. M. Gordon, The Cab-Drivers 
Licence Case (1954) 70 L.Q.R. 203. 

21. A declaration that the decision is a nullity could presumably be issued 
where the audi alteram partem rule applied and had not been observed. 
For a discussion of the advantages of declaration over certiorari, see 
Pyx Granite Co. Ltd. v. Ministry of Housing 8 Local Government [1958] 
1 All E.R. 625, 632, where Lord Denning stated: “It is one of the de- 
fects of certiorari that it so often involves an inquiry into the distinc- 
tion between judicial acts and administrative acts which no one has 
been able satisfactorily to define. No such difficulty arises with the 
remedy by declaration, which is wide enough to mect this deficiency . . ” 
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is the second—the duty to act judicially—that must also be shown 
to exist before certiorari can be issued. It is necessary, therefore, 
to know how the Court determines whether the function is 
judicial or not. 


Prior to Okitu, the considerations that influenced the Courts 
were not explicit.22 The Okitu and Licensed Victuallers cases 
have decided that in New Zealand the nature of the function is 
determined by ascertaining the intention of the Legislature. That 
is, it is simply, or essentially, a question of statutory interpre- 
tation. But the Court will also look at the surrounding circum- 
stances. Cooke, J., said in the Okitu case: 


It is true, I think, that in none of those five cases?% is 
there to be found, in the opinion of the Judicial Committee, 
any statement in express terms that the question involved 
was largely one of construction: but I respectfully think 
that, in each of them, it was the language of the authorizing 
statute that was the main ground upon which the Privy 
Council reached its conclusion. I think, moreover, that at 
least two of the five decisions to which I have referred sup- 
port the view that, in construing the statute or regulation 
involved, regard must be had not merely to its bare words 
but to anything in the conditions under which the jurisdic- 
tion is to be exercised that throws light on the question as 
to whether or not a quasi-judicial duty was imposed.”4 


The Court also placed considerable weight on the phrase 
“context or conditions of his jurisdiction” which appeared in the 
decision in Nakkuda Ali's case.*° That phrase and the one 
coined by Finlay, J., “the inherent character of the jurisdiction”?6 
enabled the Court to have regard not only to the legislation, but 
also to certain other considerations. Cooke, J., in Okitu, ex- 
pressed it thus: 


I think that the above passage shows that the Board 
regarded the question as one that depended on the context 
and on the conditions under which or in which the jurisdic- 
tion is exercised. There can be no manner of doubt as to 


dS 
N 


There are, however, numerous cases where the approach of the New 
Zealand Court of Appeal was adopted. E.g., in Locel Government Board 
v. Arlidge [1915] A.C. 120, 130, Lord Haldane said that in deciding 
whether the function of the Board was judicial or administrative it was 
necessary to refer “to the language of the Legislature”. 


23. The learned judge had referred at p. 417 to five decisions of the Judicial 
Committee. 


pp. 417-8. 
252. pe FP: 26. p. 405, in Okitu. 
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what is meant by “the context”. The phrase “conditions of 
his jurisdiction” refers, I think, to something other than the 
context and is, in my view, a reiteration of the relevance 
for present purposes of the conditions or circumstances 
under which or in which the jurisdiction falls to be 
exercised.”’ 


Among the other circumstances that were found relevant 
was the existence of a lis in Okitu,?® the fact that rights were 
affected, the difficulty of those affected being represented*®? 
and the high degree of policy involved in the decisions by the 
Price Tribunal as to prices which it was thought indicated a 
legislative rather than a judicial function.*! 


As to the importance of the words used in the statute, e.g., 
“sittings”, “tribunals”, “cases”, “decisions”, quite different con- 
clusions were drawn by members of the Courts in the Licensed 
Victuallers case.8* The negative propositions of Lord Sankey 
in the Shell case*® were referred to by Finlay, J., (who dis- 
sented )*4 but Cooke, J., pointed out that the “passage is directed, 
I think, to what are the attributes of a Court strictly so-called 


27. p. 419. See also Finlay, J., at pp. 403-4. 


28. The absence of a lis did not, however, prevent the Court concluding 
that a duty to act judicially was imposed in the Licensed Victuallers 
case. As to the significance of a lis in relation to the question of con- 
struction, see Finlay, J., at p. 403 and Cooke, J., at p. 422 in Okitu and 
Finlay, J., at pp. 190-1, 195-7, and Cooke, J., at pp. 203, 205 in the 


Licensed Victuallers case. 


29. This of course is illogical. If both a “right” and a duty to act judicially 
must be shown to exist, the existence of the former should have no 
bearing on the latter, except perhaps in so far as it relates to the in- 
tention of the Legislature. 


30. Henry, J., in the Licensed Victuallers case argued that the difficulty of 
the consumer public being represented was an indication that a duty to 
act judicially was not intended by the Legislature; see pp. 175-6 and 
the comments of Turner, J., at p. 214. With respect, it appears that 
Turner, J., who discussed this question in relation to the “rights” of 
the consumer public, did not appreciate that Henry, J., was determining 
the function of the Price Tribunal. 


31. See Henry, J., at p. 177 and Finlay, J., at pp. 193, 197. This is in 
accord with the decision in Robinson v. Minister of Town & Country 
Planning [1947] K.B. 702, 713, [1947] 1 All E.R. 851, 857, where Lord 
Greene, M.R., stated: “The words ‘requisite’ and ‘satisfactorily’ clearly 
indicate that the question is one of opinion and policy. matters which are 
peculiarly for the Minister himself to decide. No objective test is pos- 
sible.” See also R. v. Manchester Legal Aid Committee (supra) at pp. 
428-9 [All E.R. 489] per Parker, J., and Griffith & Street, Principles of 
Administrative Law (2nd ed.), 150-1. 


32. See, e.g., Henry, J., at p. 177, Finlay, J., at p. 190, Cooke, J., at p. 204 
and Turner, J., at pp. 210-11. 


33. Shell’ Company of Australia Ltd. v. Federal Commissioner of Taxation 
[1931] A.C. 275, 296-7. 


34. pp. 190, 199. 
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as distinct from those of an administrative tribunal possessing 
judicial functions”.*® 


The Courts adopted the remarks of Lord Haldane in the 
Arlidge case and rejected the submission that there was any 
presumption that the tribunal should act judically in performing 
a statutory duty or exercising a statutory power, the perform- 
ance or exercise of which imposes a new legal liability or inter- 
feres with existing legal rights.°6 The Court must have regard 
to the language of the Legislature and the other conditions in 
which the jurisdiction is exercised without any presumption as 
to the nature of the function conferred. Nevertheless, the con- 
sequences of the decision were treated as relevant to legislative 
intention and hence to the function to be exercised. For example, 
in the Okitu case, Finlay, J., said: 


In considering this aspect of the question [whether the 
function was judicial] sight must not be lost of the fact that, 
if the Board is under no obligation to hear any party, then 
it is under no obligation to notify anyone of an intention to 
alter any zoning position. If that were so, companies would 
be liable to find, at any time and without warning, that their 
businesses were radically affected or even partially, or wholly 
eliminated. Such an intention upon the part of any legislator 
is unthinkable.*? 


Bias. 


Bias disqualifies a person from exercising a judicial func- 
tion;*8 decisions made by a disqualified person will be quashed 
or declared to be a nullity. The fact that members of a tribunal 
strongly support certain views will not of necessity disqualify 
them from acting. Hay, J.,°° in Okitu said: 


35. p. 204; see also D.G. Benjafield (1956) 2 Syd. L.R. 1, 9-10, who had 
drawn a similar conclusion. 

36. Ex parte Wilson, Re Cuff (No. 2) (1940) 40 N.S.W.S.R. 559 and In 
re Gosling (1943) 43 N.S.W.S.R. 312, were cited in support of that 
proposition. But see Finlay, J., at pp. 402-3 and Cooke, J., at p. 419 
in the Okitu case. 

37. p. 405. Though this appears slightly illogical (see n. 29, supra), it is 
a realistic approach to the question of construction. 

38. But bias has no effect if the function is other than judicial; Franklin v. 
Minister of Town €& Country Planning [1948] A.C. 87, [1947] 2 All 
E.R. 289, per Lord Thankerton, who stated at p. 103 [All E.R. 296]: 
“My Lords, I could wish that the use of the word ‘bias’ should be con- 
fined to its proper sphere. Its proper significance, im my opinion, is to 
denote a departure from the standard of even-handed justice which 
the law requires from those who occupy office, or those who are com- 
monly regarded as holding a quasi-judicial office, such as an arbitrator.” 

39. The Court of Appeal did not express a different view on this point. 
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The members of the Board are all men of high stand- 
ing in the dairying industry, and, even though they may 
have erred in adopting a wrong procedure on this particular 
occasion, their honesty of purpose in carrying out their im- 
portant functions has not been impaired by anything that 
has happened in these proceedings. Touching on the further 
ground relied upon by the plaintiff company that the Board’s 
decision was predetermined, it may be that the members of 
the Board, or some of them, had preconceived opinions on 
certain aspects of the industry that may have affected their 
attitude towards this inquiry; but that, after all, is a condi- 
tion of affairs unavoidably present where a body of experts 
in any industry is entrusted by the Legislature with large 
powers affecting the industry. In my opinion, the Court 
should be reluctant to say in a particular case that an issue 
before such a body has been predetermined either on the 
grounds of preconceived opinions, or on the grounds that 
certain matters relevant to the issue have not received proper 
consideration, as is alleged by the plaintiff company in the 
present case. It is not for this Court to determine on the 
merits the issue with which the Board had to deal, nor to 
review the Board’s decision in the matter, notwithstanding 
that the Court may have taken a different view of the facts. 
The Court is, however, concerned to see that the Board, in 
conducting its proceedings (and assuming always that it 
was acting in the discharge of a quasi-judicial duty) did not 
deny to the parties concerned the rights to which they were 
entitled according to the principles of natural justice.*° 


There is a suggestion of the ex necessitate principle here.*! 
The parties must accept the tribunal as they find it and so long 
as it acts in good faith and otherwise complies with the prin- 
ciples of natural justice, they cannot object. 


Disclosure of Reports. 


The authorities have established that once the duty to act 
judicially arises, e.g., after the lis has been joined, the tribunal 
must not accept from one party evidence or submissions that 
are not disclosed to the other party. This is merely an applica- 
tion of the audi alteram partem rule. In the Okitu case, the Board 


40. p. 381. 
41. See Judges v. Attorney-General of Saskatchewan [1937] 2 D.L.R. 209 


(J.C.), where that principle was invoked. See also Muir v. Franklin 
Licensing Committee [1954] N.Z.L.R. 152, where the inevitability of 
having well known persons in the locality acting on the Committee was 
discussed. 
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received, after the lis arose, a report from a Dairy Produce 
Grader attached to the Department of Agriculture; the report 
was adverse to the plaintiff, but the Board did not disclose its 
contents to the company. The report was treated as falling within 
the above rule even though it was not received from one of the 
parties. Hay, J.,4? stated: 


I have had some difficulty in deciding whether the re- 
quirements of natural justice made it incumbent on the 
Board to disclose to the plaintiff company during the course 
of the inquiry the contents of the report made by the Dairy 
Produce Grader at Gisborne on April 5, 1950. It is clear 
on the authorities that, if the report had been obtained be- 
fore any lis had arisen, there would have been no obligation 
to disclose it. Moreover, had the Director of the Dairy 
Division obtained it on his own initiative, to assist him in 
his advisory function under Reg. 17, it would still not be 
subject to disclosure. But, in the circumstances in which it 
was obtained, after an issue had been joined between par- 
ties, I can regard it only in the nature of evidence tendered 
at the request of the Board, and as such, on the principle 
of natural justice, available to the party adversely affected. 
It is important to note in that connection that, in the par- 
ticular circumstances, the Grader can hardly be regarded 
as an officer of the Dairy Division associated with the Board 
in an advisory capacity under Reg. 17. The Director himself 
was associated with the Board in this inquiry, and the Regu- 
lation does not contemplate that more than one person shall 
act in that capacity at any one time. Even if I am wrong 
in deciding that the report should have been disclosed, it 
does not affect the substance of my opinion that the basic 


principles of natural justice were contravened by the Board 
in the course of its proceedings.‘% 


The conclusion of the learned judge was that, the compli- 


cation of Regulation 17 apart, the report should have been dis- 
closed to the plaintiff so that the company could reply to it, if 
possible. This goes beyond the existing authorities because it 
places “departmental information” in the same category as state- 
ments from the parties.‘* 


42, 
43, 
44. 


The Court of Appeal did not differ from Hay, J., on this point. 
p. 385. 
The case which goes almost as far as Okitu is Douglas v. Dyer (1908) 


27 N.Z.L.R. 690, where it, was held that a police report on the character 
of the applicant for a licence must be disclosed. 
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The Effect of Petitioning Parliament. 

The suppliers to the Okitu Dairy Company petitioned Par- 
liament to intervene and annul the order of the Board. When 
Parliament refused to grant relief, the company brought an action. 
It was argued that the Court, in the exercise of its discretion, 
should refuse the relief sought on the ground that the company 
had sought relief before another tribunal. 


This argument was rejected, Hay, J., pointing out that the 
petition was not made by the company, the proceedings before 
Parliament were not of a judicial character, and that Parliament 
may have rejected the petition because the judicial remedies had 
not been exhausted.*® 


Delegation to a Committee. 


In the Okitu case, two of the eight members of the Board 
had a meeting with the company. The remaining six had no 
personal knowledge of what had taken place at the meeting; 
they relied on a report of what had taken place. Hay, J., at- 
tached some significance to this fact as he said: 


No one can say what would have been the effect upon 
the views of the majority of the Board had the case for the 
plaintiff company been presented to the full Board by 
counsel on behalf of the plaintiff company. It may well be 
that the result would have been no different, but that is 
beside the question. The fact remains that the plaintiff com- 
pany was denied a proper opportunity of presenting its case; 
and that statements relevant to the inquiry and prejudicial 
to the plaintiff company were made to the Board from 
several sources without being disclosed to the plaintiff com- 
pany, which had, therefore, no opportunity of explaining, 
correcting, or presenting an argument upon them.*6 


The relative importance of this departure from the prin- 
ciples of natural justice cannot be gauged. It is akin to what 
occurred in the North case, 47 where the information complained 
of was communicated to the tribunal by one of its members. 


On the other hand, it is clear that members of a tribunal are 
entitled to use their own knowledge; the possession of specialised 


45. p. 386; see also Cooke, J., at p. 423, where he distinguished Ex parte 
Sherlock (1899) 16 N.S.W.W.N. 94, R. v. Thomas (1901) 18 T.L.R. 71, 
and The Crown v. Laffer (1924) 26 W.A.L.R. 70, on the ground that 
in those cases the applicant had already adopted means of obtaining 
from a judicial tribunal the determination of the very issue raised in 
the Courts. 

46. p. 380. 

47. R.v. Milk Marketing Board, ex parte North (1934) 50 T.L.R. 559. 
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knowledge is one of the justifications for appointing members of 
administrative tribunals and assigning powers of decision to 
them.48 

Decisions in an Emergency. 


The troublesome case of De Verteuil v. Knaggs*® was cited 
in both decisions. In Okitu, it was said that the Judicial Com- 
mittee had indicated that the same power may, in some circum- 
stances, be exercisable in a judicial manner, while in others there 
may be no such obligation.*° In Licensed Victuallers, there was 
disagreement as to the significance of the dictum in the Knaggs 
case. Henry, J., refused to accept the interpretation of Finlay 
and Cooke, JJ., in the earlier case. The learned judge stated: 


With the greatest respect, I am unable to accept that 
De Verteuil’s case did so decide. The judgment, in my view, 
did no more than to construe the power as being one which, 
from its nature, required a construction that a hearing of 
the person affected by the exercise of the power was not 
necessary in all circumstances. Before proceeding ex parte, 
the person acting under the power must determine the exist- 
ence of sufficient circumstances in a bona fide and judicial 
manner. That, in my view, would be the exercise of the 
power in a judicial manner, but it would be done ex parte. 
Such an exercise of judicial power is not unknown to our 
jurisprudence. The judgment says: “It must, however, be 
borne in mind that there may be special circumstances which 
would justify a Governor, acting in good faith, to take action 
even if he did not give an opportunity to the person affected 
to make any relevant statement, or to correct or controvert 
any relevant statement brought forward to his prejudice. 
For instance, a decision may have to be given on an emerg- 
ency, when promptitude is of great importance; or there 
might be obstructive conduct on the part of the person 
affected” (ibid., 560-561) .*1 


48. Seq Hutchinson, J., at p. 411, where he stated: “. . . it was pointed out 
that the statute was passed to meet a serious position that had shown 
itself in a major primary industry, and it was said that the personnel 
of the appellant Board, representatives of the dairy industry, indicates 
that it is intended that the Board shall use its own knowledge of the 
industry to make its decisions.” See also R. v. Brighton €& Area Rent 
Tribunal [1950] 2 K.B. 410, [1950] 1 All E.R. 946. where the Court 
conceded that one of the purposes of creating Rent Tribunals was to 
permit them to act on their own knowledge. There are, however, cases 
pointing the other way, eg., R. v. Paddington Rent Tribunal [1949] 
1 K.B. 666, [1949] 1 All E.R. 720. 

49. [1918] A.C. 557. 

50. See Finlay, J. at p. 404 and Cooke, J., at p. 418. 

51. pp. 177-8. In the opinion of Henry, J., the functions of the Price Tri- 
bunal were always legislative and not judicial. 
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Finlay, J., appears to agree with Henry, J., while adhering 
to the view he expressed in Okitu for he said: 


That case [De Verteuil v. Knaggs], as I read it, means 
no more than this, that the power conferred was quasi- 
judicial in character but that, having regard to the circum- 
stances in which it was to be exercised, the legislation must 
be interpreted or construed as requiring observance of the 
rules of natural justice when such rules could be obeyed and 
the results designed by the enabling legislation achieved, but 
that it could not be interpreted as requiring the observance 
of the rules of natural justice where to do so would defeat 
the objects of the legislation. Beyond that, De Verteuil’s 
case is of interest only as illustrating a particular instance 
in which legislation was regarded as conferring a quasi- 
judicial power.5? 

Cooke, J., reconciles De Verteuil v. Knaggs with the need 
sometimes to act without according a hearing by saying that 
where a decision must be taken urgently, the party who has 
been denied a hearing could later claim the right to be heard in 
relation to an application to revoke or vary the decision so made. 
The learned judge stated: 


To the views I have expressed as to the existence of a 
duty on the part of the Tribunal to act judically before 
making a price order or giving a special approval I desire 
to add the qualification that it may be that in circumstances 
of urgency it would be proper for the Tribunal to make such 
an order or give such an approval without first affording 
a hearing to the affected parties. If this were so, there would 
arise the further question whether such an order or approval 
should not always be subject to the rights of affected parties 
to be heard in support of any application they might wish 
to make to have it revoked or varied: see De Verteuil v. 


Knaggs [1918] A.C. 557, 561-563.53 


Cooke, J., does not, however, state what the function of the 
tribunal is where it acts to meet an emergency. From the point 
of view of the parties, the solution suggested by Cooke, J., ap- 
pears to be satisfactory. The function of a judicial tribunal, when 
it acts without a hearing, is of no significance if the decision can 
be reviewed at a hearing when the parties are represented. 


52. p. 192. At pp. 198-9, however, Finlay, J., says that the opinion expressed 
by Henry, J., is different from his own and that of Cooke, J. 

53. pp. 205-6. See also Turner, J., at pp. 214-5 where he expresses approval 
of the views of Finlay and Cooke, JJ., in Okitu but says nothing of 

the nature of the function where urgency is claimed. 
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The Dispensing Power. 


In the Licensed Victuallers case, Henry, J., characterised 
the function of the Price Tribunal in issuing new price orders 
as legislative. The learned judge stated: 


Whether or not the Tribunal should alter the price 
structure as fixed by the Legislature or as fixed by its own 
Price Orders or special approvals, appears to me to be a 
matter of policy or expediency for determination by the 
Tribunal itself. The Tribunal is a body in which the Legis- 
lature has reposed its power of revising and keeping in force 
its policy of controlling prices of goods and services through- 
out New Zealand. Obviously it is not expedient to leave 
prices as fixed by the Statute and wait for Parliament to 
sit and pass amendments. That function has been given to 
the Tribunal and it is, in truth, acting as a legislative body 
by delegation when altering or amending the application of 
the legislative policy of price fixation. Any person who asks 
for the price structure to be altered is not asking for the 
determination of any question affecting his rights as a citizen. 
He is seeking the grant of a privilege from being bound by 
the existing price fixation structure. To some extent every 
decision affects some person or his liberty to act, but the 
question is a much wider one than that, as so clearly appears 
from the decision of the Judicial Committee of the Privy 
Council in Nakkuda Ali v. Jayaratne [1951] A.C. 66. It is 
obviously the duty of the Tribunal to carry out its functions 
for the benefit of the country as a whole. It is a matter of 
expediency or policy whether or not it alters the prices fixed 
by the Legislature or previously fixed by its own decisions, 
and not a question of the undoubted rights of a citizen to 
sell at such price as he wishes. I think such a function is 


clearly a legislative or administrative one, and not a quasi- 
judicial one at any stage.*4 


In an earlier case, F. E. Jackson €& Co. Ltd. v. Price Tri- 
bunal (No. 2),®* it had been decided that, though the making of 
the price order was legislative, it was preceded by a duty to act 
judicially.°* But Henry, J., treated the dispensing power of the 
Price Tribunal as either legislative or administrative. Finlay, J., 


was of the opinion that it was legislative.*7 The majority of the 


54. p. 177. 55. [1950] N.Z.L.R. 433. 


56. See also Errington v. Minister of Health [1935] 1 K.B. 249, where a 
similar distinction was made. 


57. p. 200. 
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Court of Appeal were of the opinion that the function prior to 
the making of the order was judicial.58 They may have been 
inclined to agree with Henry and Finlay, JJ., as to the nature 
of the order itself. The effect of the order was to grant a dis- 
pensation or privilege to the applicants, i.e., the holders of licences 
to sell spirituous liquor, from the need to comply with the pre- 
vious law and this appears to have the character of a legislative 
act. But in another case where an exemption from the general 
law was sought, the function was treated differently. In the 
Hookings®® case, Turner, J., treated the dispensing power—in 
this case exercisable in favour of individual applicants—as ad- 
ministrative, while in the Lake Alice Stores® case, the granting 


of an exemption to an applicant was said to be a legislative 
function. 


These decisions confirm the remarks of Hay, J., in the Okitu 
case, where he stated: 


. indeed the authorities are confused in the use of 
such terms as “administrative”, “legislative”, “judicial”, and 
“quasi-judicial”, making it difficult to deduce principles.*! 


As has been shown, the function of the tribunal has an im- 
portant bearing on the remedy available. For example, certiorari 
will be granted only if the function is judicial. Declaration, how- 
ever, is available whatever the function may be if it can be shown 
that the tribunal has acted beyond its jurisdiction or has other- 
wise failed to perform its functions in the manner required of it 
by the Court. It is extremely unlikely that any tribunal would 
decide not to act in terms of the declaration; if it defied the 
Court, mandamus or injunction would probably be issued to 
compel obedience. The exact limits of declaration have not yet 
been determined, but it has every appearance of being an ex- 


tremely useful weapon in the armoury of an administrative 
lawyer. 


The question of locus standi in relation to declaration does 
not appear to have concerned the Courts overmuch, whereas it 


Cooke, J., at p. 206 and Turner, J., at p. 212. 


[1957] N.Z.L.R. 929. Under regulations, attacked as ultra vires, the 
Director of Civil Aviation was authorised to issue permits for the 
towing of gliders. The function of the Director was treated as adminis- 
trative and not legislative or judicial; see p. 938. 


[1957] N.Z.L.R. 882. The applicant sought an exemption from the pro- 
visions of the Shops & Offices Act 1955 as to closing hours. 


p. 383. 
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has frequently been raised against an applicant for certiorari.® 
It may be an over-simplification to suggest that the question of 
locus standi is associated with the question of “rights”,®* and that 
the applicant must in general show that his interest is different 
from and greater than that of the rest of the community. But in 
Simpson v. Attorney-General,*4 where the applicant asked for a 
declaration that the General Election of 1946 was void and con- 
sequently that legislation passed since 1946 was also void, no 
question of locus standi apparently arose and the applicant is 


not reported as possessing any greater interest than that of other 
members of the community. 


Although for this and the other reasons already discussed, 
declaration may well prove to be a more useful remedy than 
certiorari as a means of making judicial review over administra- 
tive determinations more effective, it would be unwise to neglect 
the older weapons and to allow them to fall into disuse. In the 
long run, it may be found that certiorari and prohibition and 
the other writs are more trustworthy and effective, despite their 
shortcomings, than the comparatively new remedy of declaration. 


J. F. Norruey* 


62. See D.C.M. Yardley, Certiorai and the Problem of Locus Standi (1955) 
71 L.Q.R. 388, and the notes by D.M. Gordon in (1955) 71 L.Q.R. 483 
and by D.C.M. Yardley in (1956) 72 L.Q.R. 36. and the Licensed Vic- 
tuallers case at p. 201, per Cooke, J. 


63. See pp. 207-10, supra. 
64. [1955] N.Z.L.R. 271. 


* B.A., LL.M. (N.Z.), D.Jur. (Toronto); Professor of Public Law in the 
University of Auckland. 





ANIMALS ON THE HIGHWAY 


Liability for animals is a somewhat hackneyed topic, and 
a good deal has already been written about it,’ nevertheless it 
is a branch of the law of continuing practical importance, especi- 


ally in rural areas where grazing or general farming is carried 
on. Further it is a branch of the common law in which many rules 
are by no means settled, and in which there are significant dif- 
ferences of physical circumstance between Great Britain and 
Australia which may well cause Australian judges to be wary 
of some of the more recent English decisions or at least subject 
them to very careful scrutiny. It is, too, a subject in which some 
attention should be paid to the history of the growth of the 
highway system (or lack of it) in the United Kingdom and in 
Australia. The case of Searle v. Wallbank,? decided by the House 
of Lords in 1946, illustrated in a most graphic way the import- 
ance of highway history in relation to the duty to fence and 
the general common law duty to prevent animals straying. In 
that case Viscount Maugham’s decision was based almost ex- 
clusively on a most scholarly account of the history of English 
roads, and I know of no Australian case where the history of 
the road system in this continent has been fully treated. Per- 
haps it is worthwhile to examine this development here, at least 
in outline. 


This essay will fall into two chief parts, firstly a brief out- 
line of the growth of highways, and highway law in the United 
Kingdom and Australia, and secondly some analysis of the exist- 
ing rules governing animals on the highway. 


I 


i 
¥ ‘ 
Wuat ts a Hicuway? 

A highway, including in that term any public way, is a piece 


of land over which the public at large possesses a right of way; 


The leading text book on the subject of liability for animals is that of 
Dr. G. L. Williams, Liability for Animals (Cambridge 1939). See also 
Sir John Salmond, Law of Torts (1\th ed. 1953) Ch. 17, Sir Percy Win- 
field On Tort (6th ed. 1954) Ch. 20, Professor J. G. Fleming, The Law 
of Torts (1957) Ch. 16, Dr. O. C. Mazengarb, Negligence on the Highway 
(2nd ed. 1957) Ch. 16, J. H. Ingham, The Law of Animals (Philadelphia 
1900), especially Title III, Ch. 3, and Title IV, G. L. Williams, The Camel 
Case (1940) 56 L.Q.R. 354, and many other articles. In preparing this 
essay I have drawn heavily on Dr. Glanville Williams’ work, and also on 
the judgment of Viscount Maugham in Searle v. Wallbank [1947] A.C. 
341. 


[1947] A.C. 341, [1947] 1 All E.R. 12. 
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it is “a way over which all the Queen’s subjects have a right to 
pass and re-pass. An essential characteristic is that every person 
shall have the right to use it, subject however to any partial 
restrictions which may be imposed regarding certain classes of 
traffic’. A bridge may be part of a highway. By statute 
this common law rule has been so far derogated from that many 
highways are now vested in municipal corporations or other cor- 
porate local authorities having the care and management of them. 
These statutes, however, have been so interpreted as to vest in 
the local authorities not the whole of the land on the highway, 
but only so much of it, above and below the surface, as is neces- 
sary for the efficient construction, care, and use of the highway. 
The sub-soil below and the space above the limitations so defined 
remain at common law in the owners of the adjoining land.® 
In New South Wales, however, the common law rule has been 
superseded by section 232 of the Local Government Act® which 
vests all “public roads” in municipal or shire councils, unless 
otherwise provided, and this fee simple vesting gives the council 
“the same estate and rights in . . . the site of the road as a private 
person would have if he were entitled to the site as private land 
held in fee simple, with full rights both as to the soil below and 
to the air above”. 


In New South Wales the term highway and “public road” 
would appear to be synonymous and public road is given a 
statutory definition. It is a “road which the public are entitled 
to use, and includes any road dedicated as a public road by any 
person or notified, proclaimed or dedicated as a public road under 
the authority of any Act...” 


Generally a public highway is not a thing that can be granted. 
The owner in fee simple may dedicate any portion of his land 
so as to make it a highway. He may do this by going on to the 
land and making a declaration to that effect which will operate 
immediately. He may build houses on each side of a slip of his 
land formed into a street and then, by letting those houses, con- 
stitute the land between them a public highway. He may, how- 
ever, be estopped from denying against his grantee that a street 
exists where in a conveyance he has described the land as bounded 
by or abutting on such street. He may also lose his right over 
a portion of his soil by simply allowing the public to use it with- 


3. Mazengarb. op. cit. p. 37. 
4. See [1940] N.Z.L.R. at 315. 6. No. 41, 1919 as amended. 
§. Salmond, op. cit. p. 300. 7. Local Government Act 1919 s.4. 
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out let or hindrance on his part as a public highway. The owner’s 
exclusive right over the soil may be lost or abridged in any one 
of these modes.® 


Tue History or Hicuways. 
(a) The United Kingdom. 


G. K. Chesterton suggested that “Before the Roman came 
to Rye or out to Severn strode . .. "Iwas the rolling English 
drunkard made the rolling English road.” This is a pleasant con- 
ceit, but I think cannot be considered as a serious explanation 
of the growth of the highway system, although in the Australian 
context some support is given to it by the title of volume 10 of 
the Australian Digest—“Highways to Inebriates”. 


A rather more serious attempt to describe the historical 
development of highways was put forward by Lord Maugham 
in Searle v. Wallbank.® In that case, His Lordship, speaking of 
the duty to fence and to prevent animals straying, said, “Light 
will be thrown on both questions by a consideration of the history 
of the growth of our highways.” Although he observed that no 
exhaustive history of English roads had yet been written, he then 
went on to give a very thorough account of this development, 
which throws light not merely on the questions immediately be- 
fore him, but on the whole background of highway law. 


The first roads in Britain were the ancient trackways of 
Celtic times, running along bare downs and ridges to link the 
centres of civilization of the time, otherwise separated by wide 
morasses and long leagues of forest. Then with the Romans came 
the great broad arrows of the imperial roads north and south 
from London, the only hard roads to be built in England until 
the eighteenth century turnpike movement and the work of 
Telford and Macadam. The Anglo-Saxon invaders and their im- 
mediate descendants were better served with roads than the 
English of Stuart times. For the great Roman roads were, for 
the most part, allowed to decay and by the middle ages had 
become mere tracks, or, at best, little better than riding ways, 
rutty and dusty in the summer, quagmires in the winter where 
packhorses sank up to the girth and waggons could not move.!® 


In mediaeval England such roads as existed were for the 
most part uninclosed and in a loose way the responsibility of 


8. See Martin. C.J., in Butchart v. Dodds (1874) 12 S.C.R. (N.S.W.) 371; 
Miller v. McKeon (1905) 3 C.L.R. 50; Local Government Act 1919 
(N.S.W.) ss. 220-225. 

9. [1947] A.C. 341, [1947] 1 All ER. 12. 

10, See generally G. M. Trevelyan, History of England, especially p. 263. 
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local parish councils. So much is established by Chapter 5 of 
Edward I’s Statute of Wynton, which runs: “Highways leading 
from one market town to another shall be enlarged . . . so that 
there may be neither dyke, tree, nor bush whereby a man may 
lurk to do hurt, within two hundred feet of the one side and 
two hundred feet of the other side of the way.” This statute, 
though it probably became obsolescent after Elizabethan times, 
was not repealed until 1767,!* and its continued existence stresses 
the slowness of the process by which the great forests and chases 
of England were disafforested, fens and marshes drained, and 
lands inclosed. 


The building of roads was dependent upon inclosures, since 
until inclosure was effected landowners or those with common 
rights could object. Inclosure in its turn was an integral part, 
and an important factor in, the break up of the feudal economy— 
a process extending from the fourteenth to the seventeenth cen- 
turies. Statutes of Henry III!* and Edward I'* empowered land- 
lords to inclose lands provided they left enough pasture for those 
with grazing rights, and as the wool trade steadily grew in im- 
portance these powers were frequently exercised. Yet even as 
late as 1700 about half of the arable land of England was farmed 
on the ancient open field system of strip holding with the benefit 
of rights of common in pasture and waste.'® Many open fields 
and commons continued to exist even after an Act of 1793 was 
passed to deal with the matter and after a further Inclosure Act 
of 1801 was passed consolidating the provisions generally in- 
serted in private inclosure Acts—the usual instrument of in- 
closure in eighteenth and nineteenth century England. 


As inclosure took place much road making and fencing be- 
came not merely desirable, but essential. The Act of 1801 and 
an amending Act of 1845 contained provisions for governmental 
officers to make public roads, to order interested individuals to 
fence them, and then to entrust the upkeep of the roads (the 
fences are not mentioned) to the local inhabitants, provided two 
justices of the peace certified the roads had been sufficiently 
formed and completed. 


Eighteenth and nineteenth century interference in relation 
to roads was not confined to inclosures and the making of public 


11. 13 Edw. I (1285) c.5. 12. 7 Geo. III c.42 (s.57). 

13. 20 Hen. III c.4. 14. 13 Edw. [ c.46. 

15. See Historical Geography of England before 1800, edited by H. C. Darby, 
p. 469. 
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roads at governmental expense: the legislature was also active 
in relation to roads constructed, or at least kept, for private 
profit. The first turnpike trust was established in 1663 by an 
Act of Charles I1;'® by 1760 many turnpike roads, upon which 
tolls had to be paid, were in operation, and in the forty years 
that followed, over a thousand turnpike Acts were passed. What- 
ever the demerits of the turnpike system may have been, it was 
due in large measure to the enterprise of the turnpike men that 
the English road system expanded so rapidly to cover the land, 
though in a most haphazard manner, which frequently cannot 
have been for the real benefit of a rapidly developing community. 
In 1864 Parliament stepped in and gave a Select Committee of 
the Commons power to refuse the renewal of turnpike Acts. 
Exercise of this power led to an average of one thousand five 
hundred miles of road being dis-turnpiked each year. The main- 
tenance of dis-turnpiked roads was made a local responsibility, 
though in keeping with the robust feeling of the countryside 
no duty to fence was imposed. 


It is hardly surprising that from this piecemeal development 
of the highway system in the eighteenth and nineteenth centuries 
a sturdy but most inelegant series of rules grew up governing 
highway law in general, including liability for injuries done by, 
and to, animals.!*7_ By the nineteenth century it had been estab- 
lished that in a) broad sense members of the public used roads at 
their peril and this led to the rule that those whose land adjoined 
the highway were not liable for harm caused by animals straying 
on to the road, except in negligence or nuisance, although the 
old action of cattle trespass would be available for damage caused 
through trespass to adjoining land. Those whose premises ad- 
joined a road must also take the risk of damage due to inevit- 
able accident, for instance damage done by animals which stray 
off the road. The ancient right of distress damage feasant was 
available to those who found animals trespassing on their land. 
Local authorities were liable for misfeasance in the upkeep of 
roads, but not for a mere failure to repair, or nonfeasance. 


Viewed against their historical background these sturdy rules 
seem commonsense enough, but the advent of modern motor 


16. 15 Car. II c.1. 


17. The remote origin of many rules governing liability for animals has been 
seen to lie in the primitive notion of identifying a man with his animals. 
See Williams, Liability for Animals Ch. 15; Holdsworth in 55 L.QR. 
p. 890; Holmes, The Common Law pp. 15-24; Pollock and Maitland, 
History of English Law vol. If p. 473; Fleming, Law of Torts p. 335. 
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traffic has tested them severely, and few would suggest that the 
present rules are wholly satisfactory.}8 


(b) Australia. 


Historically the Australian scene is a rather different picture. 
By the time that white settlers first came to this continent agri- 
cultural and economic feudalism were largely dead in the home 
country, and rights of common had very largely ceased to be of 
importance. The feudal agricultural system never grew in Aus- 
tralia, any more than the feudal political system. On the other 
hand the vast, unconquered and unoccupied spaces of Australia 
must have posed to the settier and the road maker much the same 
problems as faced Englishmen in the home country in the Middle 
Ages, although the Australian problems were, and still are, on 
a very much larger scale geographically. 


To combat these difficulties, however, were several salient 
factors. Australia was, as it were, a clean slate on which much 
could be written, unbedevilled by the remains of feudal subsistence 
agriculture, and aided by a knowledge of the more scientific and 
effective methods of road making evolved by Telford and Mac- 
adam, and on the legal side by legislation of a modern kind. 
Fortunately the problems of road making and administration in 
Britain were problems being faced by the British Parliament at 
the very time when the Australian Colonies were founded, and 
perhaps for this reason, among others, the provision and main- 
tenance of highways has always been a largely governmental 
responsibility in Australia. 


As in Britain, however, the growth of the highway system 
cannot be treated without considerable attention to the pattern 
of land development and land policy. A land policy, or at least 
the means of enforcing a consistent land policy, was for many 
years lacking in Australia. Sir Keith Hancock stresses this where 
he writes: 


“The continent has been peopled by a civilization ready 
made: the British have imposed themselves on it . . . their 
advance resembles the forward-scattering of a horde, and 
sometimes, like the onrush of a horde, it has been devas- 
tating.”’!9 


This appreciation is borne out by many other historians al- 


though it would perhaps be well not to blame contemporary ad- 
ministrators for failing to follow a consistent land policy because 


18. See infra pp. 241-2. 
19. W. K. Hancock, Australia (1930) p. 32. 
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firstly, there seemed to be no need of one in the early days of 
the settlement, and secondly, conditions in the new colony were 
such as to leave statesmen in doubt as to how the country might 
develop. Until 1831, huge land grants were made both to private 
individuals and to development corporations, e.g., the grant of 
500,000 acres to the Australian Agricultural Company, including 
coal mines in Newcastle. 


The natural consequence of the failure to provide a land 
policy was the growth of “squatting”. The landless went further 
and further afield despite attempted restrictions. Governor Gipp 
in 1840 wrote, “As well attempt to confine an Arab within a 
circle traced on the sand as to confine the graziers and wool 
growers of New South Wales within the bounds that can possibly 
be assigned to them.” 


The discovery of gold and the consequent gold rushes again 
led to fast material progress and development, but again not 
to system, so that until the close of the nineteenth century many 
of the roads of the continent were called into being by the 
wanderings of explorers, pioneering would-be squatters and gold 
miners. 


It was unlikely that against this background a well-planned 
system of highways should grow up. Certainly it was not to be 
expected that the rules of highway law would be framed with 
any elegance or system. 


It would be quite wrong, however, to suppose that the Im- 
perial or early Colonial governments were unaware of the need 
for roads or of the need to regulate their construction and use. 
David Collins wrote in 1798: 


“There [i.e. at Rose Hill] also the Governor in the 
course of the month laid down the lines for a regular town. 
The principal street was marked out to extend one mile... 
On each side of this street, whose width was to be two hun- 
dred and five feet, huts were to be erected .. . 


“While these works were going on at Rose Hill, the 
labouring convicts at Sydney were employed in constructing 
a new brick storehouse, discharging the transports, and 
forming a road from the town to the brick-kilns . . .”2° 


W. C. Wentworth said in 1820: 
“The roads and bridges, which have been made to every 
part of the colony, are truly surprising, considering the short 


20. David Collins, 4n Account of the English Colony in New South Wales 
(Colliers edn. 1798) p. 93. 
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period that has elapsed since its.foundation. All these are 
either the work of, or have been improved by, the present 
Governor; who has even caused a road to be constructed 
over the western mountains, as far as the depot at Bathurst 
Plains, which is upwards of one hundred and eighty miles 
from Sydney. The colonists, therefore, are now provided 
with every facility for the conveyance of their produce to 
market; a circumstance which cannot fail to have the most 
beneficial influence on the progress of agriculture. In return 
for these great public accommodations, and to help to keep 
them in repair, the Governor has established toll gates on 
all principal roads. These are farmed out to the highest 


bidder, and were let during the year 1817 for the sum of 
£257."" 


Dr. J. D. Lang wrote: 


“One of the first duties of a governor in a new colony 
is to open practicable lines of communication between its 
different settlements, and to render its available territory 
easily accessible; and there is no colony in the empire so 
favourably circumstanced, in this important respect, as New 
South Wales undoubtedly was during the Government of 
Major-General Macquarie. .. . 


“Governor Macquarie’s exertions in this respect were 
above all praise. In all settled districts of the colony he 
formed excellent roads, and constructed substantial wooden 
bridges across all the rivers and creeks on the way.”2? 

Governor Macquarie’s own Journal of his Tour in New 
South Wales, written in 1810, contains frequent references to the 
construction of and marking out of new roads by the government. 


The concern of the Legislative Council in New South Wales 
for the regulation of the Colony’s roads found expression in the 
Roads Act of 1833, an Act passed because it was thought 
“expedient to provide for making, altering and improving the 
roads and ways of the colony of New South Wales and for open- 
ing and improving streets in the towns and villages thereof.” 
The Governor was granted power to gazette new public roads, 
to decide whether the local parish or the government should 


21. W. C. Wentworth, 4 Statistical Historical and Political Description of 
the Colony of New South Wales (1820) pp. 43-44. 


22. J. D. Lang, An Historical and Statistical Account of New South Wales 
(4th edn. 1875) p. 135. 


23. Vol. I, Callaghan’s Statutes p. 2060. 
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maintain the road. Certain provisions were made for fencing, 
the collection of tolls and a series of other matters. This Act 
was the forerunner of several passed between 1837 and 1840 
dealing with roads in Sydney, in Cumberland Shire and with 
parish roads throughout New South Wales. Since that time the 
history of Australian roads has been closely linked with that of 
central and local government, a good deal more closely than in 
the United Kingdom. It has for long been recognised that “it is 
one of the first duties incumbent on the government of a new 
country to provide means of transport”, as Griffith, C.J., pointed 
out in Miller v. McKeon.** Nevertheless, although, unlike many 
roads in the United Kingdom, Australian roads have been largely 
government built, owned, and controlled, most of the common 
law rules have been held to apply, even in relation, for instance 
to duties of repair and maintenance. For example in Municipality 
of Sydney v. Bourke*® it was held that the Municipal Council of 
Sydney was not liable for non-feasance consisting in non repair 
of a road vested in it by statute, where as a result of the failure 
to repair a driver was thrown from his van and killed. 


Despite wide geographical differences and differences in the 
pattern of land development, highway law and the law relating 
to liability for animals in Australia has remained very similar 
to that in force in the United Kingdom, and despite the primitive 
origin of many of the rules, for instance strict liability for cattle 
trespass and for damage done by dangerous animals, generally 
“they are not out of accord with modern views of policy.” 
Further thanks to the predominantly agricultural economy which 
was England’s during the formative period of the common law 
and the comparatively late completion of inclosures and the 
making of a road system worthy of the name, many even of the 
recent decisions in relation to animals on the highway are as 
valid in the Australian context as in the English. 


Strangely enough the recent House of Lords decision in 
Searle v. Wallbank?" to the effect that there is no duty incumbent 
on an occupier of land to prevent animals not known to be 
dangerous from straying into the road, is a decision which can be 
much more easily defended in a country like Australia with her 
vast holdings of grazing land, than it can in heavily built up 
England. Even so Professor Fleming has recently attacked its 


24. (1905) 3 C.L.R. 50. 25. [1895] A.C. 433. 
26. See Fleming, The Law of Torts p. 335. 
27. [1947] A.C. 341. 
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effect under modern conditions in this country as being “to sub- 
sidize graziers and pastoralists at the expense of the motoring 
public.”*8 He goes on to suggest: 


“It might well have been left to the ordinary mechanism 
of negligence litigation to decide in each individual case 
whether, in a particular locality, a landowner should or 
should not be expected to adopt precautions against his 
cattle straying on the road, instead of adopting a hard-and- 
fast rule which, in many situations, is difficult to justify under 
modern conditions of traffic. Under such a flexible solution, 
it would have been possible to impose a duty on occupiers of 
land in a town or along a main road, such as the Hume 
Highway, but to relieve them in remote country districts 
where road-users might well be expected to adopt safeguards 
themselves so as to avoid collisions with straying livestock.”’*® 


, 
SPECIAL STATE LEGISLATION 


Although the pattern of the old common law rules concern- 
ing animals on the highway has been fairly closely followed, 
nevertheless there is a series of statutes in each of the States con- 
cerning public roads,®° fencing,*! and distress damage feas- 
ant.°2 No attempt has been made, however, in the treatment that 
follows to deal with all of them. I have only tried to deal with 
the New South Wales legislation and give some references to 
special legislation elsewhere. 

Apart from highway and fencing legislation, there is legis- 
lation in all the States, other than Queensland, dealing with 
damage done by dogs.* Where such legislation applies, it dis- 
penses, to a varying extent, with the common law rule that in 
order to recover damages done by a dog the plaintiff must show 
that the dog had a previous mischievous propensity known to its 
owner. 


Il 


The several heads of common law under which liability for 
animals may arise are: 


28. Fleming, op. cit. p, 350. 

29. ibid. For further discussion of this topic see infra pp. 241-2. 

30. In New South Wales, the Local Government Act 1919 

31. The Dividing Fences Act 1951 (N.S.W.). 

32. The distress damage feasant legislation is well set out in Williams, Lia- 
bility for Animals Appendix II. 

33. Dog and Goat Act 1898 (N.S.W.) s.19; Dog Act 1903-28 (W.A.) s.24; 
Dog Act 1934 (Tas.) s.13; Dog Act 1928 (Vic.) s.20; and see Fleming, 
op. cit. p. 344. 
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(1) Strict liability for injuries to the person or property 
by dangerous animals, including liability under the 
scienter rule. 

(2) Liability for cattle*4 trespass. 

(3) Liability for negligence. 


(4) Miscellaneous heads of liability, e.g., the liability of 
the occupier of premises to persons entering thereon, 
where the source of danger may be a dangerous 
animal—or liability for nuisance as in keeping pigs 
too near one’s neighbour’s fence. 


It will now be necessary to inquire into the applicability of 
these common law actions—the scienter action, cattle trespass, 
negligence, and nuisance—to three sets of circumstances: 


1. Where animals are brought upon the highway and 
cause damage to other road users, or to the road itself. 


1) 


. Where animals brought upon the highway cause dam- 
age to adjoining occupiers. 


w 


. Where animals straying from private land adjoining the 
highway cause damage upon the highway. 


1. DAMAGE CAUSED BY ANIMALS BROUGHT UPON THE HIGHWAY TO 


OTHER ROAD USERS, OR TO THE ROAD ITSELF. 


(a) The Scienter Action. 


Damage caused to person or property by a dangerous animal 
renders the owner, or person in possession and control of the 
animal, liable in damages to those injured by it while acting 
according to its savage nature, and this principle of strict liability 
applies to all the fact situations enumerated above. 


It is often said that for the purposes of this branch 
of the law animals are divided up into two classes— 
animals ferae naturae and animals mansuetae naturae (1.e. 
wild and domestic animals)—and that for damage caused by the 
former the person in possession or control is held absolutely or 
strictly liable, whereas liability only exists in relation to domestic 
animals where such an animal has a dangerous propensity known 
to its owner. It is preferable to use the terms “dangerous” and 


34. “Cattle” is a comprehensive category being synonymous with the old 
term avers, and includes not only oxen, horses, donkeys, sheep, goats, 
and pigs, but also fowls, ducks, geese, and possibly tame deer. See Flem- 
ing, op. cit. p. 337. 
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“harmless” animals as terms of art®® since the ferae/mansuetae 
distinction does not coincide with the distinction in the law of 
property between animals domitiae and ferae naturae. For 
example rabbits, pigeons, and probably bees are regarded as ferae 
naturae in the law of ownership, yet they are not regarded as 
naturally fearsome in the law of scienter. 


A dangerous animal may be, firstly, an, animal of an obviously 
dangerous nature (e.g. a tiger or a gorilla) although individuals 
may be more or less tamed, or secondly, an animal belonging to 
a generally domestic species (¢.g. horses, cows, sheep) which has 
in individual cases given signs of the development of a vicious 
disposition. The test of viciousness or dangerousness is danger 
to mankind, as was decided in Buckle v. Holmes .** 


He who keeps an animal belonging to a dangerous class is 
liable at his peril for permitting such an animal the opportunity 
of doing harm, and is liable for direct harm caused by the animal, 
irrespective of negligence. May v. Burdett®" is authority for this 
proposition, a case in which the plaintiff was bitten by a pet 
monkey. The House of Lords has described this strict rule as a 
“special rule of practical common sense”.*’ It is not, however, 
the act of keeping the dangerous animal that is unlawful; this 
would seem to be a rightful act, but if harm ensues from it, even 
through inevitable accident, it is the ground of legal liability. An 
American case, Scribner v. Kelly,® seems to give the lie very 
clearly to the old view that keeping a dangerous animal was itself 
unlawful. In that cese a horse bolted at the sight of an elephant 
that was being led along a road. It was held that the defendant 
was not liable because the baleful result flowed, not from a vicious 
propensity on the part of the elephant, but merely from its 
appearance. In Knott v. L.C.C.4°, Lord Wright supported the 
Scribner v. Kelly approach when he said, “It is not unlawful or 
wrongful to keep such an animal; the wrong is in allowing it to 
escape from the keeper’s control with the result that it does 
damage.” 

When the damzge done by an animal from a savage species 
is natural to the species, then the defendant’s liability is indepen- 
dent of any prior knowledge of vicious tendency, and not 
excluded by an honest and well founded belief that the animal 


35. See G. L. Williams, The Camel Case (1940) 56 L.O.R. 354. 

36. [1926] 2 K.B. 125. 

37. (1846) 9 Q.B. 101 and see Rands v. McNeil [1954] 3 W.L.R. 905. 
38. Read v. Lyons [1947] A.C. 156 at 171 per Lord Macmillan. 

39. (1862) N.Y. 38 Barb. 14. See Ingham, The Law of Animals p. 238. 
40. [1934] 1 K.B. 126 at 138. 
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was tame, as was decided in Filburn v. The People’s Palace! 
Such a belief may go to mitigate damages but not to exclude lia- 
bility. 

On the other hand, where the damage is not natural to the 
species, then the plaintiff must give affirmative proof that the 
defendant knew of the mischievous tendency in the particular 
animal involved. In the case of prima facie dangerous animals 
knowledge (scienter) is presumed in the defendant; in the case 
of normally domestic animals it must be proved. It is not 
sufficient technically to prove merely means of knowledge where 
a “harmless” animal is involved, nor to prove a certain tendency 
on the part of the animal to do damage of the kind complained of. 
Both of these, however, may well establish a separate cause of 
action in negligence, and, though not conclusive evidence of 
scienter itself, go towards proof of scienter. Further, in giving 
proof of scienter it is not necessary to prove that the animal has 
on any other occasion actually done harm of the kind complained 
of: showing a tendency to do such harm and the defendant’s 
knowledge of this is enough. 

The law relating to the previous vicious act may be summed 
up as follows: 


(1) The act relied on must show viciousness. 


(ii.) The act must show the particular kind of viciousness 
complained of.!? 


(iii) An isolated act of viciousness is enough. 

(iv) The act relied on may have taken place at any time 
prior to the act complained of—or possibly even sub- 
sequent to it. 


(v) Attempts are sufficient — merely baring the teeth and 
growling by a dog was held sufficient in the Canadian 
case of Wood v. Vaughan.“ But this would seem to be 
only a glimmer of evidence, and it is doubtful if this 
case should be followed. 


Despite the technicality of the scienter action and the com- 
plex rules just enumerated, the actual working of the action, 
especially before juries, seems to have accorded fairly well with 
common sense. Even Dr. Glanville Williams, who criticises the 
action, points out that in only two of the many cases that he cites 


41. (1890) 25 Q.B.D. 258. 

42. Pacy v. Field (1937) 81 S.J. 160. See Williams, Liability for Animals 
p. 302. 

43. (1888) 28 N.BR. 472. 
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in his treatment of it, in which the jury were given an opportunity 
to find a general verdict in favour of the plaintiff, did they fail 
to do. so. In all other cases, however slender the evidence of 
scienter, if the defendant won the case it was due to judicial 
intervention at first instance, or on appeal. 


Nevertheless, despite a certain readiness on the part of 
juries, and it is suggested, judges also, to find in favour of 
injured plaintiffs where there is scant evidence of scienter, the 
classification of animal species into savage and harmless—the one 
requiring no proof of scienter, the other having this as an essen- 
tial characteristic to ground an action—is important, and was re- 
afirmed in McQuaker v. Goddard,* a case in which camels were 
classed as domestic animals in Britain, a decision in accord with 
the Western Australian case of Nada Shah v. Sleeman. Whether 
a particular kind of animal is to be classed asi savage or harmless 
is a matter of law for the Court. “It is not competent to the 
courts to reconsider the classification of former times and to 
include domestic animals of blameless antecedents in the class of 
dangerous animals even when wandering on the roadsides.”4® 
Rules of law, not of fact, govern the status of animals. Legally, it 
is natural for an elephant to attack humanity, not a camel, or a 
bull.47. Further, as a matter of law the animal must, it seems, do 
some positive act. The case of Higgins v. Searle*® gives an 





example of this doctrine—though one that is open to considerable 
criticism. There a sow escaped from its sty, lay in the roadside 
waste, and rose suddenly as a horse and van approached. This 
frightened the horse which ran in front of an oncoming car and 
damaged it. The owner of the sow was held to be not liable to 
the car owner, as the jury found the defendant not negligent. It 
is difficult to find the ratio of this case. Heuston, Salmond’s 
editor, says, “In order to make him liable it would be necessary 
to show that the sow did some act beyond merely being where it 
was.’49 Surely by getting ‘up it did do a positive act? This 
would hardly seem to be a scienter case at all. The New Zealand 
Supreme Court found for the plaintiff in very similar circum- 
stances where a sow was involved,*® on the ground that it was 


unreasonable to allow animals to stray on much frequented roads. 


44. [1940] 1 K.B. 687. 45. (1917) 19 W.A.L.R. 119. 

46. Heath’s Garage Ltd. v. Hodges [1916] 2 K.B. 370 at 383 per Neville, J. 
47. Hudson v. Roberts (1851) 6 Ex. 697. 

48. (1909) 100 L.T. 280. 49. Salmond, Laz of Torts p. 653. 
50. Turner v. August (1909) 11 G.L.R. 715. 
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Befcre leaving the scienter action, perhaps an interesting New 
South Wales statute should be mentioned. The Dog and 
Goat Act, 1898 (N.S.W.), s. 19 provides: “The owner 
of every dog shall be liable in damages for injury done to 
any person, property, or animal by his dog, and it shall not be 
necessary for the party seeking such damages to show a previous 
mischievous propensity in such dog, or the owner’s knowledge of 
such previous propensity, or that the injury was attributable to 
neglect on the part of such owner.”®! Similar legislation exists in 
the other States of Australia, with the exception of Queensland.5 


To sum up, when dangerous animals, whether they be ferae 
naturae or mansuetae naturae but shown to their owner’s know- 
ledge to be dangerous, are brought upon the highway and other 
highway users are injured thereby, the animal’s owner is strictly 
liable unless he can prove one of the following:— 

(1) Contributory negligence (e.g. irritation of the 
animal) .58 

(2) Act of God—although in Nichols v. Marsland 
Bramwell B. expressed doubts on this when he said, “If 
a man kept a tiger and lightning broke its chain and it got 
loose and did harm, I am by no means sure that the man 
would not be liable.”®4 Presumably in this particular situa- 
tion the tiger would be dead, but that hardly affects the 
importance of the Baron’s statement in law. 

(3) The plaintiff was a trespasser, provided the danger- 
ous animal is a “deterrent” danger, not a “retributive” 
danger.55 

(4) Volenti non fit injuria. Patting a dangerous animal 
after a warning might well ground such a defence. 

The act of a third person is probably not a defence. 


(b) Cattle Trespass upon the Highway 


The presumption of modern common law is that the soil 
of a highway is owned by the landowners or landowner on either 
side ad medium filum or altogether, as the case may be; for 


51. As to the statutory liability under the Dog and Goat Act (N.S.W.) see 
Simpson v. Bannerman (1932) 47 C.L.R. 378, where although the plain- 
tiff was technically a trespasser yet he was still allowed to recover from 
the defendant, whose dog, not hitherto known to be vicious, bit him on 
the arm. The New South Wales Act is wider in the extent to which 
scienter is dispensed with than the corresponding English, South Aus- 
tralian, and Victorian Acts. 

See note 33 supra. 

See Baker v. Snell [1908] 2 K.B. 352 and Sir Frederick Pollock, The Dog 
and. the Potman; or Go it Bob! (1909) 25 L.Q.R. 318-19. 

54. (1875) L.R. 10 Ex. 255 at 260. 

55. See Salmond, Law of Torts p. 585. 
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Bracton, however, the King’s Highway meant what it said—regia 
via—and it was not until 1343 that highways were held to be 
private fees, the King’s only rights in them being the right of 
passing and re-passing for himself and his subjects.°® Now, how- 
ever, by statute many highways are vested in the Crown or in 
local authorities, and they have in many instances the same rights 
as private owners. 


As has been seen, in New South Wales under the Local 
Government Act, 1919, s. 232, public roads as defined in the Act 
are vested in fee simple in the municipal and shire councils of 
New South Wales. It would seem therefore that a shire council 
or municipal council could successfully bring an action for 
cattle trespass where cattle brought upon a road are doing any 
damage to the road, or where there is intentional depasturing of 
the road.*? An action for trespass at common law would, prob- 
ably, lie in these circumstances or a distress damage feasant could 
be made. On the other hand, when cattle are lawfully being 
driven along the highway, and, in passing, without negligence on 
the drover’s part, they nibble the grass of the highway or crops 
growing along it, the plea of inevitable accident would, I think, as 
in Great Britain, be a good defence. 


Turning from common law to statute, there are in New South 
Wales penalties for the straying of animals on public roads, and 
power is given to councils by the Local Government Act, 1919, 
s. 426 to impound®® animals wandering at large in public places. 
So far as shires are concerned, the power to impound does not 
apply except— 

(1) when tick fever is prevalent or expected, or 
(2) in villages, towns, or urban areas, or 


(3) in respect of public places, other than roads, which 
are sufficiently fenced. 


The statutory powers clearly add to the common law powers 
which would otherwise be enjoyed by councils. 


56. Williams, Liability for Animals p. 368. 


57. See Burke v. Perry Shire [1918] Q.W.N. 10; Shire of Fitzroy v. Hayes 
[1913] Q.W.N. 21; Edwards v. Wallarobba Shire (1913) 1 LGR. 
(N.S.W.) 173. 


58. The right to impound is a very ancient one in origin. It occupies a place 
not merely in law but also in literature. In Shakespeare’s King Lear, 
Kent mentions it, and as Viscount Maugham pointed out, readers of 
Dickens will remember that Mr. Pickwick was at one time removed by 
Captain Bolding to the village pound under the imputation of being a 
“drunken plebeian”. 
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(c) Nuisance and (d) Negligence on the Highway in connection 
with Animals brought upon the Highway. 


Leaving aside the scienter action, the action for cattle trespass, 
and statutory penalties, liability for damage done on the highway 
is nota strict one. The plaintiff must in all cases prove negligence 
and it seems he cannot shift this burden by suing in trespass.% 
There may be liability in nuisance and negligence but everything 
depends on particular circumstances. Whether a defendant is 
liable in nuisance or negligence largely depends on whether the 
animal which caused damage was brought on the highway, or 
merely strayed there. If the animal was brought upon the high- 
way by the defendant he will be liable; if it merely strayed on to 
the road he will not. In Deen v. Davies,® a pony was ridden 
to a market-town, tethered insecurely in a stable contiguous to the 
road, broke away, and trotting home knocked down the plaintiff. 
The defendant owner was held to be liable. In Wright v. Cail- 
wood,®! Cohen, L. J., commented that the correct basis on which 
Dean v. Davies can be upheld is as authority for the proposition 
“that it is the duty of those who bring or drive animals on to the 
highway to take reasonable care that they do no damage to the 
person or property of others. It is a question of fact in each case 
whether the transit along the highway, and therefore the duty, has 
come to an end, and in Deen v. Davies the transit was still 
notionally in progress, for the stable was contiguous to the high- 
way.’62 


Lastly the keeper of animals will be liable in nuisance, where 
he brings upon the road sufficient numbers of them to cause an 
obstruction, and it is necessary to rely on nuisance where there is 


no escape, or no negligence or where the animal is not dangerous. 


2. WHERE ANIMALS BROUGHT UPON THE HIGHWAY CAUSE DAMAGE 


TO ADJOINING OCCUPIERS 


(a) The scienter action applies to the escape of a dangerous 
animal and damage caused as a direct result of it, to the person 
and property of adjoining occupiers. 


59. See Winfield and Goodhart in 49 L.Q.R. 359. 
60. [1935] 2 K.B. 282. 
61. [1950] 2 K.B. 515. 
62. Id. at 526. There is a whole series of cases dealing with the duty of care 


incumbent upon those who bring animals upon the highway. Some of 


the more important are: Tucker v. Hennessy [1918] V.L.R. 56; Bracken- 
borough v. Spalding U.D.C. [1942] A.C. 310; Heenan v. Iredale [1901] 
N.Z.L.R. 387; Catchpole v. Minster (1913) 109 L.T. 953: Aldham v 
United Dairies [1940] 1 K.B. 507; Lathall v. Joyce [1939] 3 All ER. 


1», 64-68. 





854. And see Mazengarb. Negligence on. the Hicheva 
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(b) Cattle Trespass from the Highway. 

Here can be posed the question, where cattle brought 
upon the highway are being lawfully driven along it and stray 
into land of an adjoining owner and cause damage, what rights 
has he? May he make a distress damage feasant? May he 
bring an action for cattle trespass? And how far has statute 
affected his position? 


There are three possible answers to the general question of 
liability.6* (1) The ordinary rules of trespass and distress dam- 
age feasant could apply, thus making the owner of beasts strictly 
liable for transit. (2) This rule could be modified by a duty to 
tence against the highway based on prescription or statute. 
(3) The escape of cattle from the highway could be regarded as 
inevitable accident, provided it occurs without negligence. 


Leaving aside the question of statute for a moment, the 
common law has come down in favour of the third answer. Good- 
wyn v. Cheveley® decided as much by establishing that there 
was no general duty to fence against the highway, while at the 
same time the owner of the cattle was not a trespasser until he 
refused to remove them within a reasonable time after notice. 
The reason why inevitable accident is a good defence in such cases 


was weli set out by Blackburn., J., in Fletcher v. Rylands:® 


ue 


“Traffic on the highways, whether by land or sea, cannot 
be conducted without exposing those whose persons or 
property are near it to some inevitable risk; and that being 
so, those who go on the highway, or have their property 
adjacent to it, may well be held to do so subject to their 
taking upon themselves the risk of injury from that inevitable 
danger... In neither case, therefore, can they recover without 
proof of want of care or skill occasioning the accident.” 


The Goodwyn v. Cheveley principle was notably applied and 
extended in Tillett uz. Ward,®* where the injured plaintiff, an iron- 
monger, whose shop was damaged by an ox, was held to have no 
remedy although, firstly, the affair happened in the street of a 
town and, secondly, the ox came through a door normally left 
open for business purposes; and in Gayler and Pope v. Davies,™ 
where the animal, a pony, broke through a shop window. 


4 


63. As Dr. Glanville Williams points out: Liability for Animals p. 375. 
64. (1859) 4 H. & N. 631. 65. (1866) L.R. 1 Ex. 265 p. 286. 
66. (1882) 10 Q.B.D. 17. 67. [1924] 2 K.B. 735. 
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The law requires the defendant to use due care, but the land- 
owner or occupier must run the risk of trespass by inevitable 
accident. The principle seems clear and has been applied in 
Victoria in the case of Bourchier v. Mitchell.“8 However, for the 
defendant to escape liability certain conditions must be fulfilled. 
(1) The animals must have been lawfully on the highway—and 
not mereiy have been straying there. If they are merely straying 
the right to sue in trespass and the right to levy a distress damage 
feasant exist. (2) The drover must not have been guilty of neg- 
ligence. (3) The drover must have made a fresh pursuit—other- 
wise damages may be obtained in respect of the delay. 


Difficult problems could arise where cattle escape not merely 
to lands adjoining the highway, but to lands of a different owner, 
removed some distance from the highway. There seems to be no 
modern authority in relation to this question, which as Glanville 
Williams points out could be given any one of three possible 
answers.® Firstly the rule as to inevitable accident might be held 
to apply ad infinitum, secondly it might be taken to appiy only to 
land substantially adjoining the highway, or thirdly only to land 
actually adjoining the highway. It is submitted with respect 
that the second solution would be the most workable since courts 
would not be tied to a hard-and-fast rule, but could employ the 
idea of substantial adjoinment as a flexible criterion to be used to 
meet the facts of particular cases. 


So much for the common law position. By statute in New 
Scuth Wales cattle found at large or trespassing in a public place 
may be impounded," and goats or swine which trespass by enter- 
ing enclosures which are sufficient for horses and cattle may be 
destroyed." Further where a municipal or shire council has 
served an order to fence against the road on an owner or occupier 
under s. 249 (i) or (h) of the Local Government Act and cattle 
trespass upon his land from the highway this would, it is sub- 
mitted, preclude his action even for negligence, as it would itself 
be contributory negligence. 


(c) Negligence and (d) Nuisance from the Highway. 
It is, I think, unnecessary to say more under this heading 
except that where a trespass from the highway takes place due to 


the defendant’s negligence, the adjoining owner or occupier will 


68. (1891) 17 V.LR. 27. 69. Williams, Liability for Animals p. 375. 
70. Local Government Act (1919) s.426. 
71. Local Government Act (1919) s.438. 
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have a good cause of action. Liability might also be grounded in 
nuisance, for instance where the defendant permits his animals 
on the highway to obstruct the plaintiff occupier’s right of ingress 
and egress to and from his premises.” 


3. Tue LIaBILITY OF THOSE WHOSE ANIMALS STRAY UPON THE 
HIGHWAY TOWARDS HIGHWAY USERS. 


(a) The scienter action will of course be available for damage 
caused to other highway users by the escape or straying of 
dangerous animals, provided the damage caused is a direct result 
of the animals’ vicious propensity. The mere blocking of a high- 
way, for example, would not give a cause of action under this rule. 


(b) The action for cattle trespass in this situation has already 
been considered. 


The actions of (c) negligence and (d) nuisance will often be 
available to those upon the highway who suffer damage from 
animals which stray upon it from adjoining land, but it is here 
that the rules of residuary liability in negligence though of great 
importance are very difficult to apply, and the law itself most 
unsatisfactory. Professor Fleming attributes this to the continued 
existence of the rule that an owner or occupier of land is under 
no duty to prevent animals not known to be dangerous from stray- 
ing into the road.7* Dr. Glanville Williams has taken trouble to 
expose the difficulties and inconsistencies of three lines of cases 
dealing with straying animals, where, firstly, they cause damage 
to pedestrians, secondly, where they scare horses, and thirdly 
where they obstruct traffic. In almost all the cases which he cites 
the defendant was found not liable.” 


The cases which have attracted the most criticism are per- 
haps Heath’s Garage v. Hodges,’® Deen v. Davies,’® Searle 
Wallbank** which reaffirmed the old principle, and Brock v. 
Richards.*8 In Heath’s Case™ while the plaintiff’s car was being 
driven slowly in daylight two sheep—the stragglers from the 
defendant’s flock—jumped from a bank, one running in front of 
the plaintiff’s car, as a result of which the driver lost control and 
the car was damaged. ‘The defendant was held by the Court of 
Appeal not to be Jiable either in nuisance or negligence, since 


2. Cunningham v. Whelan (1917) 52 LL.T. 67. 

73. Fleming, Law of Torts p. 351. 

74. Williams, Liability for Animals p. 381 and ff. 

5. [1916] 1 K.B. 206 and 370. 76. [1935] 2 K.B. 282. 
7. [1947] A.C. 341. 78. [1951] 1 K.B. 529. 
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he was under no duty to keep his sheep from straying. In Deen v. 
Davies, as has been seen, the defendant was held liable for 
damage caused by the escape of his pony, which was not a vicious 
animal, from a roadside stable in a market town. ‘This decision 
provides an exception to the immunity rule but the ground of the 
decision is by no means clear. In Brook v. Richards* the other 
exception to the immunity principle was stated as existing where 
the animal which strays is known to have dangerous propensities, 
but it was held that a mere special proclivity towards straying 
was not sufficient to create a duty to prevent the animal straying. 
Hence the motor cyclist injured by reason of being jumped upon 
by the defendant’s horse had no claim against the defendant. 


The present state of the law is certainly unsatisfactory, but as 
Mazengarb points out, “it would be quite impracticable for the 
law to specify the particular type of domestic animals which must 
be kept off the road,” fencing would be costly and in any case, 
even if erected, “the occupier would be at the mercy of every 
person ... who left the gate open.”*! Professor Fleming’s sug- 
gestion of a flexible solution, however, would seem to be worthy 
of consideration. It was possibly such a solution, to depend on 
the facts of each individual case and the application of the 
general rules of negligence to them, that the Court had in mind 
in Deen v. Davies® where it drew a distinction between the degree 
of care to be exercised in urban and rural areas.** 


Criminal penalties may arise out of the straying of animals 
upon the highway. The old mediaeval courts-leet frequently 
made it an offence for certain animals (e.g. swine) to wander in 
the streets of a town, but in country districts until the 19th century 
no restriction on straying animals is recorded, and this was so 
until in Britain a series of Acts®* provided for the establishment 
of public pounds, the impounding of animals for straying in public 
places, the fining of the owners of such animals, and so on, and 
these provisions were made to apply to rural as well as urban 
areas. 


In New South Wales the most important piece of legislation 
in this respect is the Local Government Act, 1919. Like the 
English legislation, this Act creates criminal penalties for breach 
of its previsions: e.g. s. 249A imposes a £5 fine upon the owner 


79. [£1935] 2 K.B: 282. 80. [1951] 1 K.B. 529. 

81. Mazengarb. Negligence on the Highway p. 61. 

82. [1935] 2 K.B. 282. 

83. But contra Brackenborough v. Spalding U.D.C. [19421 A.C. 310. 
84. e.g. Town Police Clauses Act 1894. 
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of an animal straying in a public road unless the defendant can 
show that he was not negligent. Because of the criminal nature 
of the penalties involved, doubt exists as to whether civil remedies 
are available also for breach of its provisions. 


DAMAGE DONE TO ANIMALS 


Until the coming of the motor car, highway accidents were 
rare. Most injuries to animals at the present time are caused 
by cars. A motorist is entitled to assume that dogs, cats, and 
fowls will get out of his way, but he will be liable if he deliberately 
runs into them, negligently fails to anticipate their movements, or 
negligently fails to avoid them. In the case of horses, cattle, and 
sheep, however, which are neither so agile nor so intelligent, their 
owners are entitled to a high standard of care from motorists. 
But the owners or those in control of animals must not themselves 
be guilty of contributory negligence.® 


Quite apart from motor accident cases, however, there are a 
number of interesting Australian decisions dealing with injuries 
to animals caused by local authorities engaged in road works, or 
the spraying of roadside weeds.** In so far as any principles 
emerge from the cases it seems that the test of a highway 
authority’s liability for injury caused to an animal is the likelihood 
of harm being caused to animals by road work. Liability for 
damage caused by the spraying of prickly pear and other roadside 
weeds would appear to be avoided by giving sufficient warning to 
the owners of animals, although where a statutory provision 
exists prohibiting the depasturing of animals on roadside waste 
then the authority will not be liable in negligence if animals take 
the poison and die. 


R. W. BenTHAM* 
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CENSORSHIP OF LITERATURE IN QUEENSLAND 


The Objectionable Literature Act of 1954 (hereinafter 
referred to simply as the Act) brought fresh problems to the 
field of administrative law in Queensland. The purpose of the 
writer is to consider the interpretation placed upon certain sec- 
tions of the Act by the Courts in the relatively few instances 
where these sections have been judicially considered since the Act 
was proclaimed on 15th May 1954, and to raise for consideration 
some of the questions which have as yet received no judicial 
answer. The judgments of the Full Court of Queensland in 
two reported cases and of the High Court of Australia in one 
represent most interesting documents from both legal and sociol- 
ogical points of view, but it is quite beyond the bounds of a short 
article to encompass the controversial topic of literary censor- 
ship, the merits or demerits of any form of literary censorship, 
or the legal significance of “obscenity”. The attitude of any one 
person to obscenity in literature and to the desirability or other- 
wise of censorship depends upon the fundamental social, ethical, 
and religious views of the individual himself, and indeed this 
basic approach is readily apparent in the cases which it is now 
proposed to review. The Act closely resembles, and was 


apparently based upon, an Irish statute of 1929, as amended in 
1946. 


The Scheme of the Act. 


The Act constituted a Board of Review consisting of five 
members, each member appointed and holding office during the 
pleasure of the Governor in Council (s.6). The Board has power 
to “examine and review literature with the object of preventing 
the distribution in Queensland of literature which or any part of 
which is objectionable; provided that the Board shall not at any 
time examine or review any part of any literature consisting 
solely of public news, intelligence, or occurrences, or political or 
religious matter, or any remarks or observations therein” (s. 8). 
“The Board may by its order prohibit the distribution in Queens- 
land of any literature for that that literature or some part thereof 
is, in the opinion of the Board, objectionable” (s. 10). The 
Board is to conduct its business “in such manner as may be pre- 


scribed or, in so far as not prescribed, as it may from time to 
time determine” (s. 7). No manner has to date been prescribed. 
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“Objectionable” is defined (s. 5) as:— 


“In relation to literature or any part of any literature, 
regard being had to the nature thereof, the persons, 
classes of persons, and age groups to or amongst whom 
that literature is or is intended to be or is likely to be 
distributed and the tendency of that literature or part 
to deprave or corrupt any such persons (notwith- 
standing that persons in other classes or age groups 
may not be similarly affected thereby), objectionable 
for that it— 


(i) Unduly emphasises matters of sex, horror, crime, 
cruelty, or violence; or 


(ii) Is blasphemous, indecent, obscene, or likely to be 
injurious to morality; or 


(iii) Is likely to encourage depravity, public disorder, or 
any indictable offence; or 


(iv) Is otherwise calculated to injure the citizens of this 
State.” 


It is an offence for any person to distribute or to represent 
that he will distribute prohibited literature (s. 10). 


Section 11 provides that:— 


“A person who feels aggrieved by an order made by the 
Board in respect of any literature may appeal by way 
of Order to Review as if that Order were an Order 
made by justices sitting as a court of petty sessions 
and Part IX of ‘The Justices Acts, 1886 to 1949 shall, 
with and subject to all necessary adaptations of the 
provisions thereof, apply and extend accordingly. 
The Court or Judge before whom such an order to 
review is returnable shall determine as an issue in 
the appeal the matter of whether or not the literature 
in question or some part thereof is objectionable under 
and within the meaning of this Act and, in respect of 
that determination, shall not be bound by the opinion 


of the Board.” 


(In Eire since 1946 there has been an appeal from the Censor- 
ship Board to a specially constituted Appeal Board which is not 
a Court.) 


In 1955 an appeal pursuant to s. 11 of the Act from the de- 
cision of the Board prohibiting the distribution of certain pub- 
lications was heard and determined by the Full Court of the 
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Supreme Court of Queensland (Macrossan C.J., Mansfield S.P.J., 
and Hanger J.), judgment being pronounced on 8th August 1955: 
The Literature Board of Review v. Transport Publishing Co. Pty. 
Ltd., ex parte Transport Publishing Co. Pty. Ltd.\ In 1954 and 
1955 a similar appeal from an Order of the Board was also heard 
and determined by three other members of the Queensland Sup- 
reme Court sitting as the Full Court (Matthews, Stanley, and 
Townley JJ.), judgment in this case being pronounced on 11th 
August 1955, three days after the judgment in the Transport 
Case (supra): The Literature Board of Review v. Invincrble 
Press, ex parte Invincible Press and Truth and Sportsman Ltd.? 
The Transport Case went on appeal from the Supreme Court to 
the High Court, and by a majority (Dixon C.J., Kitto and Tay- 
lor JJ.; McTiernan and Webb JJ. dissenting) the appeal was 
allowed.® 


The Onus of Proof 


One question which it was obviously necessary or desirable 
to answer was, which party has the onus of establishing before 
the Court that the literature was or was not objectionable? In 
the Transport Case Mansfield S.P.J. and Hanger J. held that 
this onus lay upon the Board, Macrossan C.J. being of the opinion 
that it rested upon the appellant, although he stated that the 
point seemed to be of little importance as the Court had the duty 
imposed on it by s. 11 of determining whether or not the liter- 
ature was objectionable. Inthe Jnvincible Press Case all members 
of the Court were of the opinion that the onus lay upon the Board, 
the standard of persuasion being the ordinary civil standard. 
(Mansfield S.P.J. in the Transport Case also expressed the 
opinion that the civil standard of proof applied). 


Admissibility of Evidence 

The Transport Case was concerned with publications which 
appeared to have been declared objectionable solely by reason of 
the element of undue emphasis on sex. In the Full Court, Mac- 
rossan C.J. and Mansfield S.P.J. held that all the publications 
were objectionable because they unduly emphasised matters of 
sex and were likely to or had a tendency to deprave a group or 
class of emotionally unstable female adolescents. A great number 
of “expert” witnesses gave evidence on behalf of all parties before 


[1955] St.R.Qd. 466. 
[1955] St.R.Qd. 525. 


sub nom. Transport Publishing Co. Pty. Ltd. v. The Literature Board of 
Review [1957] St.R.Qd. 19, [1958] Argus L.R. 177. 


why — 
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the Full Court, inter alia psychiatrists and persons concerned 
with the care and control of backward and wayward children, and 
a large number of the actual publications, which were magazines, 
were placed before the Court. As the Board was invested merely 
with the power to examine and review literature and was not 
specifically required by the Act to hear any evidence or to call 
upon any persons to show cause why any literature should not 
be prohibited prior to the making of an order, important questions 
for judicial determination were the extent, if any, to which evi- 
dence not before the Board was admissible on appeal, and the 
nature and relevance of such evidence. 


It is submitted that the following propositions appear from 
an analysis of the majority judgment of the High Court in the 
Transport Case: 


(1) Extrinsic evidence as to the contents and nature of 
the literature is inadmissible. This “the Court can see 
for itself and must judge accordingly” (St.R.Qd. at 27, 
A.L.R. at 182). 


(2) Extrinsic evidence is admissible to prove the persons 
among whom the literature is distributed and possibly 


among whom it is intended or likely to be distributed. 





(3) Extrinsic evidence—expert or otherwise—is inadmiss- 
ible to prove the characteristics of people at large, 


i1.€. the characteristics of ordinary human nature. 


(4) Extrinsic evidence may be admissible to prove the 
characteristics, responses, or behaviour of any special 
category of persons, but such evidence must be from 
persons qualified by special training as experts in the 
particular specialised field and must be confined to 
that specialised field. 


The majority said (St.R.Qd. at 24, A.L.R. at 180):— 
“In arriving at their findings the majority of the [Supreme] 
Court devoted much attention to a quantity of opinion 
evidence that had been called on the hearing of the appeal 
before the Full Court. The admissibility, as well as the 
weight, of much of this evidence is open to question. But in 
any case what matters is the judgment of the Court on the 
literature itself and, however much assistance may be sought 
in extrinsic evidence, it can form no substitute for that 
judgment.” 
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Their Honours were clearly of the opinion that much of the 
evidence was inadmissible and that the majority of the Full Court 
appeared to have been influenced by the extrinsic evidence. 


What is “Objectionable”? 


Have the Courts enunciated any principles as a guide to what 
literature is “objectionable” within the meaning of the Act? It is 
submitted that the personal and individual reaction is the overrid- 
ing factor of evaluation in each case, and set out below are short 
extracts from each of the reasons for judgment in the reported 
cases in support of this view.4 


Transport Case 
Macrossan C.J. (p. 481) :— 


“T think that all the publications are objectionable . . . in 
that they unduly emphasise matters of sex, they are likely to 
be injurious to morality and have a tendency to deprave 
emotionally unstable young women...” 


Mansfield S.P.J. considered first the nature of the pub- 
lications and concluded (p. 489) :— 


“The literature, in my opinion, emphasises sex as I have 
defined it, and it does so to an undue degree .. .” 


He then considered the conflicting evidence of “experts”, among 
whom he said there was “considerable divergence.” He concluded 
that on the one hand certain witnesses who were called on behalf 
of the Board had given “factual evidence” or “positive evidence” in 
that these witnesses had observed the bad effect such literature 
had on unstable adolescents, and that on the other hand the 
witnesses called on behalf of the appellant gave “negative evi- 
dence” in that they had not observed any bad effects produced by 
such literature on any persons. He stated that the witnesses giv- 
ing “negative evidence” “swore to the issue” and that he was un- 
able to reject the “positive evidence” in favour of the “negative evi- 
dence.” It is submitted that it is difficult to understand why fact 4, 
being in this case an observed actual “corruption”, should by itself 
be preferred to fact B, being an observed actual “no-corruption”. 
Presumably Mansfield S.P.J. was of the opinion that at least some 
witnesses had observed a corruption whereas others had not, and 
this meant that, in any case, there was evidence of some corrup- 
tion. This, however, is a very different thing from labelling “no- 


4. In all the quotations which follow the italics are supplied by the writer. 
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corruption” “negative evidence”. After all, in this case fact 4 and 
fact B are both reducible to opinion evidence no matter to what ex- 
tent each opinion may be based on observation. A witness who 
gives “negative evidence” is swearing to the issue no more and no 
iess than one who gives “positive evidence” in that both are giving 
their opinions based on the interpretation of observations of 
corruption or no-corruption. 


Hanger J. impliedly rejected the view that a group of unstable 
adolescents represented a group or class as mentioned in the defi- 
nition of “objectionable” and said (pp. 513, 514):— 


“T would think that the environment of all normal adoles- 
cents today .. . would render them immune to any stimulus 
presented by these periodicals.” And “. .. I find in regard to 
the normal adolescent nothing to satisfy me that the literature 
has any tendency to deprave or corrupt... In regard to the 
unstable adolescent, I am not satisfied that there is a tendency 
to deprave or corrupt.” 


Dixon C.J., Kitto and Taylor, JJ. (St.R.Qd. at 27, A.L.R. at 
182-3) :— 

“For it is sufficiently plain on the face of the Act that 
the object of the appeal is to submit to judicial determination 
the true character of the literature as falling or not falling 
within the definition of ‘objectionable’.” 


The three Judges expressed a view similar to that Hanger J. in 
that they held that a class of “admittedly bad girls” was not what 
is meant by “persons, classes of persons, and age groups” in 
s. 5(1). They said (St.R.Qd. at 25, A.L.R. at 181):— 

“An examination of the literature is enough to satisfy us 
that the proper judgment upon the literature is that it is not 
‘objectionable’ . . .” 

McTiernan, J. (St.R.Qd. at 32, A.L.R. at 186) :— 

“If there was nothing before the Court but the pub- 
lications themselves I would reach the same conclusion as to 
their tendency to deprave and corrupt young people who 
are so unstable as to fancy them as literature . . .” and 


(St.R.Qd. at 32, A.L.R. at 186):— 


“In my opinion it is correct to find that these publica- 
tions unduly emphasise matters of sex and are likely to be 
injurious to morality and to encourage depravity.” 


Webb, J. (St.R.Qd. at 33, A.L.R. at 187):— 
“I think that the expression ‘classes of persons’. . . is 
not to be restricted to normal persons. . .” and:—“Looking 
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first at the literature without regard to the evidence as to its 
effect, as I think we must, it appears to me to unduly 


9 










emphasise matters of sex... 


Invincible Press Case 





As has been said, judgment in this case was given only three 
days after judgment in the Transport Case and without the 
benefit of the opinions of the members of the High Court in the 
latter case. This case was concerned with publications allegedly 
objectionable by reason of undue emphasis on crime, cruelty, and 
violence. Stanley J. delivered a judgment setting forth his 
reasons, as also did Townley J., with whose reasons Matthews J. 
agreed. The Full Court unanimously held that all the publica- 
tions were objectionable, all the judges being of the opinion that 
they had a tendency to deprave or corrupt persons of immature 
mind, whether juvenile or adult. It is interesting to speculate 
whether or not the Supreme Court would have concluded that 
“adult persons of immature mind” were a class or group of per- 
sons within section 5(1) had they had the benefit of the 
judgments of the High Court in the Transport Case. 












Stanley J. said (p. 551):— 


“The Act requires the Court to consider those others, 
not the ‘average law-abiding citizen’ . .. many works... 
may be wholly unsuitable as dangerous stuff in the hands 
of adolescents or immature persons.” 



















Townley J. (p. 563):— 


“If the tendency of the literature is to deprave or corrupt 
any persons among whom it is . . . likely to be distributed 

. that to my mind is sufficient to satisfy this portion of 
the definition.” 


An analysis of the judgments in the Invincible Press Case, 
as has been done above in the Transport Case shows that the 
gravamen of the decision is reducible to the following:— 


Stanley J. (pp. 552, 553):— 
“I... look at the contents of ‘Dragnet’ in the light of 
my experience and knowledge of human nature and affairs 


...1 find them more probably than not to have the tendency 
to deprave or corrupt...” 


Townley J. (pp. 572, 573) :— 


“What impression does this literature make and leave 
upon the mind? This seems to me to be the real question 






ons 
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uw 
— 


The opinion I have formed is that ‘Dragnet’ does unduly 
emphasise matters of crime .. . The Legislature has com- 
mitted to us a matter which necessarily involves the expres- 
sion of an individual opinion or a combination of the opin- 
ions of the members of this Court.” 


The High Court refused leave to appeal in the Invincible 
Press Case (Sydney, 17th Nov. 1955). An appeal to the High 
Court from the State Supreme Court lies as of right provided that 
the appellant is prejudiced to the requisite amount.5 There 
seems little doubt, despite the remarks of Webb J. in the Trans- 
port Case (p. 58), that the Supreme Court on appeal is acting 
judicially and not administratively. 


From the above analysis of the judgments it is submitted 
that the question whether or not the literature is objectionable 
within sub-paragraphs (i), (ii), (iii), or (iv) of the definition of 
“objectionable” in the Act really depends upon the particular 
view of the individual judge. Admittedly attempts have been 
made at legal definitions of the test of obscenity,® but what useful 
legal definition can really be attempted of the phrases “unduly 
emphasises matters of sex, horror, cruelty, crime, or violence”, or 
“is likely to be injurious to morality”, or “is likely to encourage 
depravity or public disorder”, or “is otherwise calculated to 
injure the citizens of this State”? In the Transport Case the 
majority of the High Court said (St.R.Qd. at 25, AL.R. at 181):— 


“The connotation of these phrases doubtless is not very 
definite and any attempt to give them greater definition than 
the Legislature has chosen to do would be hazardous.” 


Undoubtedly “objectionable” has a wider connotation than the 
common law meaning of “obscenity”.7 It is true that before 
literature can be “objectionable” it must have a tendency to 
“deprave or corrupt”, but the concept of depraving or corrupting 
in this context may well cover a wider field than the concept of 


depraving or corrupting used in the common law test of “obscen- 
ity” as stated in Hicklin’s Case.8 


It is submitted that the personal factor of the judge, as 
reflected by his social and religious outlook and his attitude 
towards the value or extent of any restriction upon the publi- 
cation of literary works, is the determining factor in each case. 


wn 


Judiciary Act 1903-1955 5.35. 
6. R. v. Hicklin (1868) L.R. 3 Q.B. 360 at 371. 


7. See the Transport Case, Macrossan C.J. at 477, 478, and Webb J. at 33 
(St.R.Qd.), 187 (A.L.R.) 


8. See also Townley J., Invincible Press Case at 562. 
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It is clear that on appeal the Court must make up its own mind 
as to whether or not the literature is objectionable, and may 
receive extrinsic evidence, which need not have been placed before 
the Board, to show the class of persons among whom the litera- 
ture is intended or likely to be distributed and, subject to narrow 
limits, to show the responses to such literature by persons of a 
special category. The Court must consider the effect of the 
literature upon classes of persons, but such classes do not include 
groups of abnormal persons within, presumably, certain age 
groups. 


The Procedure of the Board: Natural Justice 


In the early period of its existence the Board made orders of 
prohibition merely after examination of the offending literature 
by the members of the Board. However, since the judgment of the 
High Court in the Transport Case, it is understood that the Board 
now, almost invariably, makes a practice of calling upon the 
publisher to show cause why the literature should not be banned. 
This has resulted in occasional conferences between publishers 
and the Board and occasional representations in writing, and has 
sometimes led to an agreed “reconstruction” of future issues of 
periodicals so as to avoid the incidence of an order of prohibition. 
However, this practice is not invariable, and it is far from clear 
if an interested party can be assured of a fair hearing before the 
Board. 


The Act has no specific provisions requiring the Board, as a 
condition precedent to the making of an order, to hear evidence 
on behalf of, or to give notice to, or to allow representations to 
be made to it by interested parties. The Board has no power to 
subpoena witnesses. 

































Could an order of the Board made in the absence of notice 
to an interested party be invalidated on the ground that it is con- 
trary to natural justice? In Delta Properties Pty. Ltd. v. Brisbane 
City Council® the High Court (Dixon C.J., Webb, Fullagar, Kitto, 
and Taylor JJ.) considered an ordinance of a Local Authority 
which provided that “It shall not be lawful for any person upon 
land which is so situated as not, in the opinion of the Council, to 
be capable of being drained to erect any building...” Their 
Honours held that as that section created a prejudicial effect upon 
the proprietary rights of individuals, the law insisted that the 
step which would have that prejudicial effect, namely the forma- 
tion and expression of the requisite opinion, required for its 


9.) (1955) 5 CERI. 
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efficacy that the person whose property was in question must be 
given a full and fair opportunity of placing before the council his 
case against the formation of the opinion. The point was argued 
by counsel in Jones v. Gordon SS Gotch (Australasia) Ltd., ex 
parte Jones, which was a decision of the Full Court of the 
Supreme Court dismissing an appeal by way of order to review 
from the decision of a Stipendiary Magistrate, whereby the latter 
dismissed the complaint of the secretary of the Board that the 
respondent had distributed literature which had been prohibited 
by an order of the Board. However, the Full Court decided the 
appeal on another ground. 


On the other hand it could be argued that the natural justice 
requirements of audi alteram partem are not applicable because 
the Board’s order is not a final order, by reason of the fact that 
any aggrieved person may appeal and the appellate tribunal is in 
no way bound by the Board’s opinion. Of course, an appellant 
needs much energy and finance to appeal. 


Despite the fact that the present chairman of the Board is a 
solicitor and that the Board’s secretary is also the secretary to the 
Minister for Justice, no rules or regulations laying down the pro- 
cedure at Board meetings and ensuring that interested parties 
may be heard prior to the making of an order have been made. Is 
it fair to the author and publisher that this uncertainty regarding 
procedure should be allowed to continue? 


There is no specific provision in the Act which requires the 
Board to give reasons for banning the distribution of any litera- 
ture. However, in the Jnvincible Press Case Stanley J. expressed 
the view (p. 536) that the Board in making its order under s. 10 
must state within which category or categories contained in the 
statutory definition of “objectionable” the literature falls. In prac- 
tice the Board has not given its reasons for banning literature, and 
in the Invincible Press Case Stanley J. held that the appellant 
was not entitled to rely upon that ground as it was not specifically 
stated in the order to review. Natural justice, too, may well 
require that the Board categorise the objectionable literature, 
with the result that the validity of an order which fails to do so 
can be impeached. This point was also argued by counsel in the 


Gordon &§ Gotch Case but not decided. 


Banning of Future Publications 


The Board has, in many instances, purported to prohibit 
the distribution in Queensland of future issues of periodicals. Is 


10. [1958] Qd. R. 302. 
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such an order one authorised by the Act? Section 10 (3) (a) (i) 
provides that an order “shall apply with respect to all copies of 
that literature including, in appropriate cases, all copies of every 


edition, part, number, or series thereof.” Section 10 (3) (a) (iil) 
empowers the Board to revoke an order if itis satisfied that the 
literature has been “reconstructed” or if it “at its discretion in the 
case of a writing published periodically, accepts an undertaking 
by the publisher to eliminate from it in future all parts of it 
which in the opinion of the Board are objectionable . . .” 


Section 18 (2) provides that in determining whether or not 
literature alleged to be the subject of an order of the Board is 
such literature the Court shall disregard any and every “recon- 
struction” of it. In the Gordon €& Gotch Case: Philp J. said of 
s. 18 (2)! :— 


“This section is extremely difficult to understand. One 
would have expected to find in the Act some provision posi- 
tively extending the effect of the banning of certain literature 
to include the banning of colourably disguised copies of that 
literature repeating the objectionable matter.” 


An order banning future issues of a periodical is surely an 
order banning literature which the Board has not examined and 
which, in fact, is not in existence. How can some unborn future 
work be validly banned in the absence of evidence that some 
actually objectionable parts of existing literature are to be repro- 
duced in future issues! 


Works of Recognised Literary Merit 


Section 4 (ii) provides that nothing in the Act shall apply, 
inter alia, with respect to any publication “which represents in 
good faith and with artistic merit any work of recognised literary 
merit .. .” It is the Board, of course, which is the judge of 
“artistic merit”, subject to the right of appeal. And what is 
meant by a work of “recognised literary merit”? In Kiernan v. 


Lipman" Hood J. said:— 


“Books or plays become recognised as having literary 
merit during the course of time, and I do not think that 
this exception would cover the case of the first publication of 
an obscene work.” 


Fortunate is the Queensland artist whose works have become 
“recognised” prior to the creation of the Board which, one would 


11. [1958] Qd. R. at 308. 12. [1920] V.L.R. 81 at 87. 





Censorship of Literature in Queensland 


Do 
unt 
ve 


be safe in assuming, would hesitate itself to place the seal of 
“recognition” upon any literary work. In all fairness it must be 
stated that, unlike the situation in Eire, no publication banned to 
date could be said to be a work of literary merit, whether recog- 
nised as such or not. ‘The Board, in its annual reports, 
has shown that to date it has in fact confined its activities 
to what it describes as “the so-called comics, the ‘sexy-category’ 
magazines and the paper covered novels or ‘glossies’ ”. However, 
on a note of caution for the future, it must be remembered that 
the members of the Board have no security of tenure in that they 
hold office at the pleasure of the Governor in Council. 


Action for Declaration and Injunction 


A point of interest in relation to procedure arose in an unre- 
ported case, Weekend Pty. Ltd. v. The Literature Board of 
Review, in which the aggrieved publishing company did not 
take advantage of the appeal provisions of the Act but issued a 
writ against the Board and all its members and the Government 
Printer, seeking a declaration that an order which the Board had 
made but which had not then been published in the Gazette (s. 10 
(3) (c) ) was a nullity, and an injunction to restrain the Board 
and its members from causing the order to be published and to 
restrain the Government Printer from publishing the order. The 
Chief Justice reserved the points of law raised by the plaintiff in 
support of its contention that the order was invalid for the con- 
sideration of the Full Court of the Supreme Court pursuant to 
s. 7 of the Judicature Act, but the case was compromised prior to 
the hearing before the Full Court. 


The availability of an action for a declaration that an order 
of the Board is invalid may be an important practical question 
in certain circumstances. Even if the categories of persons who 
may “feel aggrieved” by an order of the Board, and so may appeal 
to the Supreme Court by way of order to review under s. 11, are 
drawn very widely, there is a very short time limit of twenty- 
eight days for the initiation of this procedure under the Justices 
Acts. Is the failure of any “person aggrieved” to appeal against 
an order within that time to have the effect of making the order 
conclusive against all publishers and booksellers for all time? If 
the order is in law invalid, there should be some means available 
to a publisher or bookseller, especially if he was not directly con- 
cerned in the original proceedings of the Board when the par- 


13. Nov. 1957, before Mansfield C.J. 
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ticular piece of literature was banned, to have the legal position 
authoritatively clarified. He should not be obliged to go ahead 
with distribution of the publication and invite prosecution, with 
the attendant risks of financial loss and public opprobrium, in 
. order to raise the invalidity of the order by way of defence. The 
only other possible remedy may be an action for a declaration. 


Conclusion 


The Act raises certain other problems. For example, any 
“person who feels aggrieved” by an order of the Board may 
appeal to the Supreme Court. What of the case of a publisher or 
author (particularly those outside Queensland) who does not 
desire to appeal for one reason or another (even the reason that 
a Queensland prohibition may boost the sale of the work in other 
parts of the Commonwealth)? Is the ordinary reader or pros- 
pective reader a person “who feels aggrieved”? One would hardly 
think so. 


Then there are the problems raised by s. 92 of the Federal 
Constitution (trade, commerce, and intercourse among the States 
shall be absolutely free). These range too widely to be con- 
sidered in this article.! 


It is to be noted that the members of the Board are not 
required to have any legal or literary qualifications or attain- 
ments. They are not “experts” in any sense. There is no reason, 
therefore, for the Supreme Court, as the appellate authority, to 
feel bound in any way by the opinion of the Board about any 
piece of literature or the application of the provisions of the Act, 
and the Court has not felt itself so bound in the cases which have 
come before it. It is interesting to speculate as to the attitude the 
Courts might have adopted to the Board’s opinion had the Legis- 
lature appointed to it experts in the field of literature or juvenile 
delinquency or made compulsory the giving of reasons in the 
case of an order of prohibition. The provision in the Act that the 
Court is not bound by the opinion certainly does not prevent 
weight and consideration being given to it and the present atti- 
tude of the Courts, which is tantamount to an ignoring of the 


opinion, is undoubtedly based on a functional approach which 


stems from the tolerant attitude of a democratic society and the 
modern judicial tendency to apply standards and concepts of 
reasonableness rather than legal rules. 


14. See Hanger J. in the Transport Case at 502. 
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One might well be pardoned for asking whether or not the 
Board does fulfil a really useful function in a free society. The 
Customs Act (Commonwealth) provides that indecent or obscene 
works, or literature which unduly emphasizes matters of sex or 
crime or is calculated to encourage depravity, may not be im- 
ported into the Commonwealth. In Queensland s. 228 of the 
Criminal Code makes it an offence to sell or expose to view any 
obscene literature, and s. 12 of the Vagrants Gaming and Other 
Offences Acts makes it an offence to publish or print any indecent 
or obscene matter and s. 14 makes provision for search and 
seizure of such matter. 


In conclusion, the Act leaves one with the unhappy feeling 
that the draughtsman has thrown haphazardly another brick on 
the insecure edifice of administrative law in this State, but some 
small degree of comfort can be gained from the fact that no 
attempt has been made to oust or fetter the jurisdiction of the 
Supreme Court and that, provided the robust citizen can safely 
negotiate the uncertain initial steps, the real decision lies in 
the hands of an independent judiciary who possess, in C. K. 
Allen’s words, “a technically trained sense of legal right”, a true 
appreciation of the fundamental principles of justice, and a real- 
isation that individual moral or ethical values should be subordin- 
ated to the general mores of the community. 


Wa ter B. CAMPBELL* 


*M.A., LL.B. (Queensland); Barrister of the Supreme Court of Queens- 
land; Part-time Lecturer in Jurisprudence in the University of Queensland 
















FEDERAL CONTROL OF MONOPOLY IN AUSTRALIA* 


The attempt by the Commonwealth to control monopolies 
and combinations in restraint of trade was of brief duration. It 
began with the Australian Industries Preservation Act 1906 and 
ended with the unfavourable decision by the Privy Council in 
19134 in an appeal against a decision by the Full High 
Court? arising out of the second and only real test case litigated 
under this Act.? The Act still remains on the Statute Book and 
though it has been amended from time to time no further attempts 
have been made to implement its anti-monopoly provisions by 
legal processes. There does not appear to be any real constitu- 
tional limitation to account for thist though a number of 
attempts were made subsequently to increase the constitutional 
powers of the Commonwealth to deal with monopoly. Referenda 
were held in 1913, 1919, 1926, and 1944 but on each occasion the 
power sought to deal directly with monopolies, combinations and 
trusts was denied to the Commonwealth. 


One other avenue of Commonwealth control remains open. 
The ‘Tariff Board Act 19215 empowers the Tariff Board to 
enquire into and report on any question whether a manufacturer is 
taking undue advantage of the tariff protection by charging 
unnecessarily high prices to consumers or acting in restraint of 
trade to the detriment of the public, and to recommend in such 
cases the reduction or removal of the protection afforded by the 


* The author is indebted to Mr. K. Ryan of the University of Queens- 
land for helpful discussion of some of the legal and other issues raised in this 
article without committing him to any of the argument. 


1. Attorney General of the Commonwealth of Australia v. Adelaide Steamship 
Co. Ltd. [1913] A.C. 781. 

2. Adelaide Steamship Co. Ltd., and others v. R. and Attorney General of 

the Commonwealth (1912) 15 C.L.R. 65. 

sub nom. R. and Attorney General of the Commonwealth v. Associated 

Northern Collieries (1911) 14 C.L.R. 387. The first matter litigated under 

the Act was based on a constitutional issue to which reference will be 

made in the text. 

4. It has been suggested that the Australian Industries Preservation Act 
goes beyond the constitutional limitations which restrict the activities 
of the Commonwealth Government with respect to inter-State trade (sec- 
tion, 92). However in an important legal decision in 1936 (James v. Com- 
monwealth [1936] A.C. 578 at 592) the Privy Council when reviewing 
various Australian Acts in relation to section 92 of the Constitution held 
that the Australian Industries Preservation Act was not in general a con- 
travention of section 92. It has not been heid to the contrary since. 

As amended by No. 5, 1929, s.6. 
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tariff. But this avenue of control of monopoly though limited 
in scope has not been utilized, and on only several occasions has 
the Board dealt primarily with the question of whether a manu- 
facturer was taking undue advantage of the tariff protection.® 
The failure of the Commonwealth to implement its existing power 
to control monopolies or to extend its constitutional power has 
resulted in the States to some extent entering the field of the 
public control of monopoly. In New South Wales, Victoria, 
Queensland, and Western Australia price and profit control legis- 
lation has been accompanied to varying degrees by provisions 
relating to monopoly and monopolistic practices, and there has 
been some spasmodic activity under this legislation. In this article, 
however, no attempt is made to deal with control of monopolies 
by the States and though in a limited sense the States may have 
been relatively more successful than the Commonwealth, never- 


theless the total impact on the Australian economy seems to have 
been negligible. 


In any reassessment of attitudes towards the social control 
of monopoly an appraisal of past attempts at control is signifi- 
cant. It will therefore be necessary to take a new look at the 
important legal decisions in the limited litigation under the 
Australian legislation.*. A different judicial decision by the appel- 
late courts may we!l have resulted in a significant change in the 
structure of industry in Australia. Had the judgment of the trial 
judge been upheld in Associated Northern Collieries® Australia 
might have entered a period of anti-monopoly enforcement not 
unlike that of the United States. There would have been a 
profound effect on political and business thinking and the com- 
munity as a whole would have been forced to face the problem 
of social policy towards monopoly with a much greater aware- 
ness of the issues involved. It might even have led to the formu- 
lation of a social philosophy positively favouring competition 
rather than nationalization or other forms of government control. 
The purpose of this article is to outline the features and history 
of the Australian anti-monopoly legislation and to reconsider 
(from an economic rather than a legal point of view) the legal 


6. See Opie R.G.. The Australian Tariff: Its Principles, Operation and Effects 
1920-50 pp. 73-4. (Master of Arts thesis, University of Adelaide, 1951.) 

For an earlier appraisal see the following: Copland. D.B. and Morris, 

J.G., “Some Reciprocal Effects of our Anti-Trust Laws with Special Ref- 

erence to Australia” in the Annals of the American Academy of Political 

and Social Science, Vol. CXLVII, Jan., 1930, pp. 117-24. 

S. (8901) 14- CLE. 387. 

9. Australian anti-monopoly legislation is similar to and in fact was modelled 
on the Sherman Act (1890) in the U.S. 
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decisions and the analysis from which they resulted. In the 
following section the background of the Australian Industries 
Preservation Act is sketched and in section III the anti-monopoly 
provisions of the Act are considered. Section IV outlines the 
essential economic facts of the important test case litigated under 
the Act and in sections V, VI and VII the legal decisions and 
analysis of the courts are reviewed. 


II 





What were the circumstances giving rise to the early Com- 
monwealth attempts to control monopolies in Australia? The 
decade following federation was one of legislative social experi- 
mentation characterized by the growth of the protective tariff 
and attempts to distribute equitably the benefits and burdens 
accompanying protection. The Excise Tariff (Agricultural 
Machinery) Act 1906 gave explicit recognition to the “new pro- 
tection”, the linking of protection to manufacturers with the 
granting of fair labour conditions to employees and fair treatment 
to consumers. This Act implemented the recommendations of the 
protectionist members of the evenly divided Royal Commission 
on the Tariff (1906).!° Excise duties were imposed on Australian 
manufacturers of specified agricultural machinery except where 
conditions of labour were fair and reasonable as determined by 
Parliament or other court authorities. Consumer protection was 
sought in the twin Customs Tariff (Agricultural Machinery) Act 
1906 in which the executive council was empowered to reduce 
the heavy tariff on imported agricultural machinery if Australian 
made agricultural machinery was sold at prices in excess of those 
specified. The Excise Tariff Act was however declared invalid by 
the High Court in 1908 on the grounds that it dealt with the 
regulation of labour conditions rather than taxation and was thus 
beyond the power of the Commonwealth.! Prior to this, how- 
ever, Mr. Justice Higgins in the famous Harvester Judgment 
(1907) had given expression to the notion of the “basic wage” 
which embodied the concept of fair and reasonable returns to the 
worker. This “new protection” was a product of the second Deakin 
administration—a _ liberal protectionist-labour coalition—which 
had little difficulty in gaining the support of Labour.!! 


Just prior to this the more contentious Australian Industries 
Preservation Act had been passed which dealt in one part with 


10. See Progress Report No. 5, Agricultural Machinery Implements. Comm. 
Parl. Papers (1906) Vol. IV. p. 81. 
10a. R. v. Barger 6 CLR. 41. 


11. See Greenwood. G. (Ed.), 4ustralia—A Social and Political History p. 217. 
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the repression of monopolies and in another with the preserva- 
tion of Australian industries from dumping.!2 These two mat- 
ters could have been confined to separate bills but this was not 
so expedient politically. Labour support for increased protection 
was assured by the inclusion of anti-monopoly provisions, though 
there was not wholehearted enthusiasm about these partly 
because of the feeling that they would be ineffective and partly 
because of Labour’s avowed preference for nationalization as a 
more effective alternative. 


The Australian anti-monopoly legislation was prompted in 
the first place by a fairly general concern about the possible 
harmful effects of monopolies and a desire to prevent their forma- 
tion in Australia, already committed strongly to protection. The 
era of “trust” formation around the turn of the century, par- 
ticularly in the United States where early attempts to enforce 
the Sherman Act had been rendered ineffective by adverse legal 
decisions, pointed to the need to prevent any undue accumulation 
of capital and economic power in Australia. There was some 
evidence of significant monopolization in Australia at that time 
though this has never been fully documented.!* In the parlia- 
mentary debates of 1905 and 1906 particular concern was 
evidenced at the operations in Australia of the dominant firms 
in some of the highly concentrated American industries, viz., 
tobacco, meat packing, oil and steel. But there were also 
monopolies or monopolistic combinations of essentially Australian 
origin, é.g., interstate shipping, New South Wales coal mining 
and Victorian brewing industries. Despite this apparent concern 
at the growth of monopoly there was no haste to implement the 
anti-monopoly legislation. "Two years elapsed before the first 
legal action’ was commenced and another two years before the 


12. The full title of the Act was “An Act for the Preservation of Australian 
Industries and for the Repression of Destructive Monopolies”. The anti- 
dumping provisions of the Act have been completely inoperative. Like 
the anti-monopoly provisions they relied on a legal process whereby it 
was necessary to prove before a Justice of the High Court that goods 
were being imported and sold at a low price with intent to injure an 
Australian industry. Apparently several administrative attempts to im- 
plement the Act were dropped because of the technical and legal diffi- 
culties involved in proving intent to injure or destroy an Australian 
industry. See the first reading speech of the Hon. W. Massey Greene on 
the Customs Tariff (Industries Preservation) Act 1921, Comm. Parl 
Debates (1921) Vol. XCVI, pp. 9730-31. 

13. In this connection see Wilkinson, H.L., The Trust. Movement in Australia 
(1914). This appears to be the only work dealing at all fully with 
monopoly in Australia. 

14. Huddart Parker Co. Pty Ltd. v. Moorehead (1908) 8 C.L.R, 330. 
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second action,!® by which time the Fisher Labour administration 
was in office. This inactivity strengthens the allegation that the 
Act had its origins mainly in the threat to local manufacturers by 
the Canadian and American manufacturers of agricultural machin- 
ery. This was undoubtedly a strong motivating factor of the 
legislation, which was brought down towards the end of the first 
parliamentary session in 1905 but later deferred and taken up the 
following year as the most important legislation of the new 
session. The Government pressed on with the bill despite the fact 
that a Royal Commission on the Tariff was on the point of report- 
ing on the agricultural machinery industry. The Government 
argued that the Commission’s report could have no bearing on 
the provisions of the Australian Industries Preservation Bill 
which was designed to give protection to Australian industry not 
possible by a tariff no matter how high.’® But within a week of 
the House of Representatives agreeing to the Senate amendments 
to the Bill, a more direct way of dealing with the alleged threat 
to the Australian agricultural machinery industry was proposed 
when the Government immediately implemented the recommen- 
dations of the Tariff Commission (the Chairman’s report signed 
by four of the eight commissioners) in the Customs Tariff and 


Excise Tariff Acts of 1906. 


A more purely political reason for the anti-monopoly legis- 
lation is that it provided a legislative alternative to nationalization 
and the Government no doubt wished to anticipate any unfavour- 
able report by the Tariff Commission (which had been appointed 
by the previous Labour administration). Sir William Lyne, 
Minister of Trade and Customs who introduced the Bill, said, 
“This measure will not prevent the nationalisation of the tobacco 
industry. If the measure fails to achieve its object, or even if it 
succeeds in doing so, it will be perfectly competent for this Parlia- 
ment to nationalize the tobacco industry”.!7 It seems then that 


the Australian anti-monopoly legislation was the product of three 


R. and Attorney General of the Commonwealth v. Associated Northern 
Collieries (1911) 14 C.L.R. 387. 

The Attorney General, the Hon. Isaac Isaacs. in explaining sone of the 
provisions of the Bill said. “A tariff is intended te give the necessary 
protection and stimulus to native industries in the ordinary operations 
of commerce. This bill, on the other hand, is directed, not against the 
ordinary operations of commerce, but against the extraordinary opera- 
tions of those who wish to crush our industries at all hazards, and in 
pite of any Tariff we can pass.” Comm. Parl. Debates (1906) Vol. 
XXXI, p. 386. The Hon. Isaac Isaacs was subsequently appointed to 
the Supreme Court and was the trial judge in Associated Northern 
Collieries. 


Comm. Parl. Debates (1906) Vol. XXXT, p. 249. 
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main factors. First, a fairly general and genuine concern about 
the harmful effects of monopoly (against which the tariff was felt 
to be largely inadequate); second, a particular concern with the 
situation in the agricultural machinery industry; third, political 
manoeuvring by a protectionist administration, dependent on 
Labour support to provide an alternative to nationalization. 


Ill 


It is not surprising that the Australian anti-monopoly legis- 
lation was modelled closely on the Sherman Act (1890) since, 
with the early Commonwealth legislators still eager to learn from 
the lessons of American federation, a ready made and apparently 
constitutionally valid law was available in the Sherman Act to 
deal with the control of monopoly. However several important 
departures were made from the American Act but, as will be 
shown, far from being an improvement as was thought at the 
time by the originators of the Australian Act, these departures 
constituted its major source of weakness. 


The anti-monopoly provisions of the Australian Industries 
Preservation Act 1906 (Part Il—Repression of Monopolies) pre- 
scribed the following offences in relation to trade or commerce 
with other countries or among the States: — 


(1) Entering into a contract or engaging in any combina- 
tion with intent to restrain trade or commerce to the 
detriment of the public (sec. 4 (1) (a) ); 


(2) Entering into a contract or engaging in any combin- 
ation with intent to destroy or injure by means of 
unfair competition any Australian industry the preser- 
vation of which ts advantageous to the Commonwealth 
having due regard to the interests of producers, 
workers and consumers (sec. 4 (1) (b) ); 


(3) Monopolizing or attempting to monopolize or combin- 
ing or conspiring to monopolize any part of trade or 
commerce with intent to control, to the detriment of 
the public, the supply or price of any service, merchan- 
dise or commodity (sec. 7 (1) ). 


The first and third of these offences were based on sections 
1 and 2 of the Sherman Act. An important point of departure 
however was that whereas the Sherman Act declared illegal all 
contracts and combinations in restraint of trade, and all mon- 
opolization and attempts to monopolize, the Australian Act 
restricted the offences to those in which there was an intent to 
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cause detriment to the public.!* The second offence, a variant 
of the first, was designed to give direct protection to Australian 
industries from certain specified unfair competition, viz. a com- 
mercial trust, competition resulting in inadequate remuneration to 
labour, competition resulting in substantial disorganization or 
unemployment, certain conditional rebates. The onus was on 
the defendant to disprove unfair competition. A vague protec- 
tion was held out to consumers in that in determining whether 
competition was unfair, the industry affected must be reasonably 
efficient. Penalties of £500 were prescribed, or for a continuing 
offence £500 per day during which the offence continued. Provis- 
ion was made for the issuing of an injunction on the instance of 
the Attorney General restraining the carrying out of any contract 
or combination in restraint of trade or destructive or injurious by 
means of unfair competition to an Australian industry. Another 
section provided for private suit for treble damages from acts in 
contravention of the Act, similar to section 7 of the Sherman Act. 
However, no proceeding for a criminal offence could be instituted 
except by the Attorney General or by his authority and civil pro- 
ceedings required his written assent. Provision was also made for 
the voluntary registration of contracts or combinations in restraint 
of trade and for the Attorney General to indicate whether he con- 
sidered that the contract contravened the Act. No use has been 
made of this procedure. 


The sections referred to so far deal with monopolization and 
combinations in restraint of trade relating to foreign and inter- 
State trade carried on by individuals or corporations. An attempt 
was made to extend the Act to intra-State monopolization and 
combinations in restraint of trade in the case of corporations.'§ 
Sections 5 and 8 of the Act were identical with sections 4 and 7 
respectively, except that they referred to foreign corporations or 
trading or financial corporations formed within the Common- 
wealth. The Attorney General considered that legislation concern- 
ing purely intra-State monopolies was supported by section 51 
(xx) of the Australian Constitution, which vests in the Common- 
wealth Parliament power to make laws with respect to foreign 
corporations and trading and financial corporations formed within 
the limits of the Commonwealth. But sections 5 and 8 of the 
Act were soon put to legal test when Huddart Parker & Co. 
appealed against a conviction and fine for refusal to answer 


18. But see section V below. 

19. There was no doubt that the Constitution did net give the Common- 
wealth power over intra-State monopolies carried on by individuals (as 
distinct from corporations). 
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certain questions in connection with their Victorian coal trade. 
By a four to one majority, the High Court ruled?° that section 
51 (xx). of the Constitution did not constitute an exception to the 
power of the States to regulate purely intra-State trade, so that 
the mere fact of incorporation did not render a monopoly or com- 
bination in restraint of trade subject to the anti-monopoly pro- 
visions of the Act when the trade was of purely intra-State 
character. 


This decision naturally led to the repeal of sections 5 and 8 
of the Act, so that the Commonwealth’s power to control 
monopolies under the Act was restricted to foreign and inter-State 
trade and commerce, as was the case in the United States. This 
limitation of power may have been more significant in Australia 
where, because of locational factors and high concentration of 
population in the capital cities, it is easier to distinguish between 
inter-State and intra-State trade or commerce than it is in the 
United States. ‘Though many monopolies may be within the 
jurisdiction of the States only, many and undoubtedly the most 
important are inter-State in character so the repeal of sections 5 
and 8 does not mean that the Act is nullified. 


In 1909, in an attempt to strengthen the Act and simplify 
the process of proof particularly in view of the High Court’s 
ruling that sections 5 and 8 were ultra vires the Constitution, two 
new classes of offence were specified. Section 7A declared illegal 
certain rebates, refunds, discounts, concessions or rewards on con- 
dition of certain exclusive dealing. Section 7B declared illegal 
absolute refusals to sell or sales on disadvantageous conditions 
for the reason that the buyer dealt with anyone, or with someone 
not a member of a commercial trust, or that the buyer was not a 
member of a commercial trust. Thus in effect those rebates (etc.) 
and refusals to sell which were designed to achieve or preserve 
monopoly, were held to be illegal. These amendments imple- 
mented the recommendations of the Royal Commission on Navi- 
gation (1910) and, by declaring illegal practices shown to have 
been widely used in the formation of monopolies, it was hoped to 
strike at monopoly in its incipient stages. 


In April, 1910 the Labour Party was returned to office and at 
once set about putting the anti-monopoly legislation to further 
legal test. A writ was issued in June, 1910 against the majority 
of the colliery owners in the northern coal district of New South 
Wales and a group of inter-State shipping firms for violation of 


20. 8 CLE: 330. 
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the Australian Industries Preservation Act. But before the trial 
began (April, 1911) important amendments to the Act were 
passed (November, 1910) which removed one major departure 
made initially from the Sherman Act.?! With respect to the 
three major offences of the original Act it was no longer required 
to prove intent to cause detriment to the public, and proof by the 
defendant that there was no detriment to the public and that the 
restraint was not unreasonable was made a defence to a pro- 
ceeding under section 4 (1), the offence of entering into any 
contract or combination in restraint of or with intent to restrain 
trade and commerce. Strangely enough the then Attorney 
General, the Hon. W. M. Hughes, did not issue a new writ in view 
of the amended Act so that Associated Northern Collieries 
proceeded under the previous provisions of the Act. He made it 
clear that he had no belief in the efficacy of the legislation, and 
in view of the difficulties being experienced by the Crown in 
attempting to prove intent to restrain trade and detriment to the 
public, made the statement in debate that “in the great majority of 
cases it is impossible to secure a conviction under the principal 
Act as it stands”.?? But admitting the futility of the Act to date 
to repress monopoly, and realizing the increased difficulty 
involved in proving intent to cause detriment to the public, his 
failure to issue a new writ seems to reflect an unwillingness to 
give the legislation the best possible chance of success. It is of 
course a question for debate whether the legal decisions would 
have been materially different had the Act of 1910 been put to the 
test in Associated Northern Collieries. 


IV 


The second case litigated, Associated Northern Collieries ,2° 
provided the first and only real test of the anti-monopoly provis- 
ions of the Australian Industries Preservation Act. But it was a 
test of limited significance, since it was tried under the Act of 
1906-09 in which it was necessary to prove intent to cause detri- 
ment to the public. (Though the Act no longer requires this, 
the courts would not necessarily consider it unimportant when 
considering the question of monopolization or contracts or com- 
binations in restraint of trade.) The case is particularly interest- 
ing from an economic point of view. On the one hand, it is a well 


The other departure being the ‘attempt to legislate with respect to the 
intra-State trade and commerce of corporations. 
Comm. Parl. Debates (1910), Vol. LEX, p. 6030. 
14 C.L.R. 387. 
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documented example of bilateral oligopoly in itself posing many 
interesting questions for economic analysis. On the other hand, 
the reversal of the ruling of the trial judge by the Full High Court 
and the Privy Council was based in part on a different interpre- 
tation of the economics of the coal industry in N.S.W., and the 
diverse conclusions reached by the courts suggest the desirability 
of subjecting some of the main arguments to further economic 
scrutiny. In fact in view of the importance of the matter at issue, 
the control of monopoly and combinations in restraint of trade, 


it is rather surprising that this has not been attempted 
previously.”4 


In Associated Northern Collieries the Crown alleged offences 
by the defendants against the Australian Industries Preservation 
Act 1906-09, viz. (i) entering into a contract and combination 
with intent to restrain the inter-State trade in Newcastle and 
Maitland coal to the detriment of the public; (ii) monopolizing 
or attempting to monopolize and combining and conspiring to 
monopolize the inter-State trade and commerce in Newcastle and 
Maitland coal with intent to control to the detriment of the public 
the supply and price of coal. Before proceeding to an analysis of 
the judicial arguments and conclusions the essential facts of the 
case will be outlined in more detail. 


In 1906 the defendant collieries, numbering about 17 and 
representing the majority of collieries in the Northern coal 
district of N.S.W., entered into an unsigned agreement, the Ship- 
ping Agreement, with five shipping firms. The former were mem- 
bers of an association known as the Associated Northern Collier- 
ies, commonly and hereafter referred to as the Vend. The 
shipping firms were less formally associated though not less effec- 
tive than the Vend. The Vend controlled 32 out of the 47 North- 
ern collieries listed by the N.S.W. Department of Mines*® 
though there were in addition 21 mines working under permit 
which do not appear to have been directly associated with the 
Vend. The proportion of output from the Northern district con- 
trolled by the Vend cannot be determined precisely, though it 
must certainly have exceeded 47 per cent. (the percentage of 
all collieries and mines operated by Vend members), and most 
probably 68 per cent. (the percentage of collieries operated by 
Vend members), in view of the fact that the majority of the 


But see Copland and Morris, op. cit. 
N.S.W. Department of Mines Annual Report 1906. The ownership of 


the collieries as shown on pp. 162-3 has been deduced from other evid- 
ence in the report particularly on p. 120 and pp. 143-6. 
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largest firms were Vend members. Gross output per mine is 
available for 1914 (and some later but not earlier years) and 
though it is not possible to identify all of the 1906 Vend collieries 
in 1914, the proportion of output controlled by collieries in 1914 
that were Vend controlled in 1906 is not less than 68.8 per cent. 
and most probably more. It is not unreasonable to assume that 
the Vend controlled about 70 per cent. or more of the output of 
coal produced in the Northern district in 1906. But the propor- 
tion of Northern coal exported inter-State and controlled by the 
Vend was nearer 92 per cent. and in 1905 nearly 98 per cent.?6 
With the exception of one firm (J. & A. Brown), which occupied 
a rather special position, the shipping firms apparently had no 
direct control of the collieries by ownership or as creditors at 
least before 1910.27 However, by reason of the Shipping Agree- 
ment, there is little doubt that the shipping firms and Vend 
exercised such a suhstantial degree of control over the inter-State 
trade in Newcastle coal as to satisfy by means of any market 


test, the conditions for economic monopoly or more appropriately 
bilateral oligopoly. 


In attempting to measure the degree of control over price and 
output exercised by the Vend, account should be taken of the other 
coal mining districts in N.S.W. and elsewhere. For gas making 
and household purposes Northern coal was far superior but in 
some circumstances Southern coal was comparable for steam pro- 
duction. Altogether the output of Southern or Western coal rela- 
tive to Northern coal showed no tendency to increase between 
1901-1914. On the contrary it fell. For instance, in 1901 the 
output of Southern collieries was 38.6 per cent. of the output of 
Northern collieries but in 1914 the percentage was only 33.2. 
Between 1904 and 1908 the percentage fell from 39.3 to 29.6. 
It is difficult on the evidence to say whether this decline in the 
relative importance of Southern coal was due to the operation of 
the Shipping Agreement. But the inability of the defendant ship- 
ping firms to carry more than a nominal amount of Southern 
coal under the Shipping Agreement together with the natural 
superiority of Newcastle coal, a lack of fully competitive condi- 
tions within the Southern and Western fields, the apparent short- 
age of coal carrying vessels unassociated with the defendants and 
the policies adopted towards new competitors by the Vend, leads 
to the conclusion that the Vend and shipping firms were not 


26. See 14 C.L.R. 387 at 459, 657. 
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Subsequently the shipping firms acquired extensive ownership and control 
in N.S.W. collieries. See the Report of the Royal Commission of Inquiry 
into the Coal Mining Industry. N.S.W. Papers (1919) Vel. III, p. 49. 
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unsuccessful in curtailing the competition of Southern and Western 
coal, especially in inter-State trade. 


The formation of the Vend in 1906 was not the first occasion 
on which the colliery owners had combined. A uniform declared 
selling price for the purpose of regulating the miners’ hewing rate 
had been mutually determined for some considerable time.?® 
In 1891 a Vend had been formed which determined selling prices 
and allotted quotas to member firms, but for various reasons this 
had become ineffective probably from the end of 1893. A further 
attempt at combination took place in 1900 and though a uniform 
f.o.b. price was its prime objective there was no allotment of 
quotas. This Coal Owners Association of 1900 did not include all 
of the larger firms or the majority of the smaller firms and it was 
not successful in maintaining a uniform price. The withdrawal 
of several members so weakened the Association that by 1904 the 
Association had effectively collapsed. 


Increased competition between collieries and the opening up 
of the Maitland coal field, which was later to become the largest 
coal producing field in the Northern districts, created a strong 
desire on the part of colliery owners to form an association to 
raise and maintain the price of coal. The major weaknesses of 
the previous attempts at combination had been the incomplete 
coverage of the combination and the temptation of firms to 
improve their relative position by cutting price (through rebates) 
thus securing more orders than otherwise with individual shipping 
firms. The latter had for some time purchased the majority of 
Newcastle coal for the inter-State trade, in turn selling direct 
to consumers in other States. It was realised that if the shipping 
firms contracted as a group and not individually then it would 
not be possible for individual Vend members to offer special 
rebates for particular orders. Thus during the formation of the 
Vend it was contemplated that an agreement would be reached 
with the shipping firms. The first Vend minute was dated 5 Jan., 
1906 and final agreement was not reached until 13 Sept., 1906. 
But in April, 1906 representatives of the Vend met 
with representatives of the five defendant shipping firms 
and it was resolved that an agreement between the Vend and 
the ship owners should be entered into (with James Paterson and 


28. The f.o.b. price at Newcastle was determined annually by agreement be- 
tween the coal owners and workers and the hewing rate rose by 4d. 
(above a declared minimum) for every 1/- rise in the f.o.b. price (above 
the corresponding declared minimum price). For example in 1891 the 
declared f.o.b. price was 11/- and the hewing rate 4/2 per ton. By 1905 
when the declared f.o.b. price was 9/- the hewing rate was 3/6 per ton. 
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Melbourne Steamship Co. to enter. later or make an independent 
concurrent agreement). The Shipping Agreement became effec- 
tive from 27 Sept., 1906, two weeks after final agreement had been 
reached on the conditions of the Vend agreement. The activities 
of the Vend were governed by a Board consisting of representa- 
tives of the member firms whose voting power was determined in 
accordance with each member’s allotted share of the total trade. 
Initial market shares were fixed but provision was made for the 
admission of new members and the withdrawal of old members. 
New shafts, pits or adits could only be opened up where a firm’s 
quota could not be met from existing shafts, etc. Uniform f.o.b. 
prices were set for four classes of collieries but the Board could 
make compensation to any firm whose coal had been sold by the 
Board at less than the declared price for any reason. Penalty 
rates were set for exceeding the allotted quota and compensation 
was also payable at set rates where a firm failed to meet its 


allotment. This Vend agreement continued in operation until 
1912. 


The Shipping Agreement, which nominally commenced in 
Jan., 1907 (but in effect began to operate towards the end of 
1906), remained in force at least up to the time that legal action 
was taken by the Commonwealth against the Vend and shipping 
firms. The Vend agreed to sell exclusively to the shipping firms 
the whole of the coal required for sale inter-State, and the ship- 
ping firms agreed to buy exclusively from the Vend the whole of 
their inter-State requirements of coal. Infringement of these pro- 
visions by the shipping firms was subject initially to a penalty rate 
(4/- per ton). The price of coal f.o.b. the usual place of loading 
was determined annually by the Vend, the price to take effect 
from 1 Jan. of the forthcoming year. Maximum c.i.f. prices 
varying with the f.o.b. prices set by the Vend were also specified 
and account was taken of all grades of coal. Where the f.o.b. 
price of screened or small coal was less than the f.o.b. price for 
best screened or small coal the maximum c.i.f. price was reduced 
by the difference between the two f.o.b. prices. The shipping 
firms, which for the purposes of the Shipping Agreement were 
placed in the position of purchasing agents, had to account to the 
Vend for the whole of the difference between the selling price (on 
sales infringing the agreement) and the maximum c.1.f. price where 
the Vend’s consent had not previously been obtained. Where 
such consent had been obtained or in the event of war, strikes or 
lockouts, any excess in the selling price over the maximum c.if. 


price was shared equally between the Vend and shipping firms. 
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One week before the end of each month the shipping firms were 
to notify the Vend’s representatives of the approximate quantity 
and quality of coal required during the following month and the 
Vend was to arrange the supply of suitable coal. However the 
supply from any particular colliery could not be guaranteed 
because of the quota restrictions imposed by the Vend on its 
members. 


Vv 


Legal proceedings in Associated Northern Collieries continued 
for a little over three years and on appeal to the Privy Council the 
decision was in favour of the defendants. The trial judge, 
Isaacs J., had held that the defendants entered into a contract 
and were and continued to be members of a combination with 
intent to restrain the inter-State trade and commerce in Newcastle 
coal to the detriment of the public, and that they had monopolized 
and combined and conspired to monopolize the inter-State trade 
in Newcastle coal with intent to control, to the detriment of the 
public, the supply and price of coal. Penalties of £500 on each 
defendant were imposed and an injunction restraining the defend- 
ants from continuing the offences was also issued. On appeal, 
this decision was reversed by the Full High Court on the ground 
that the Shipping Agreement was not made with the intention of 
restraining or monopolizing the inter-State trade in Newcastle 
coal to the detriment of the public, nor could any intention to 
cause detriment to the public be inferred from the mere power to 
do so under the Agreement or from the actual course of events. 
The decision of the Full High Court was upheld by the Privy 
Council. 


Issues of central importance in the court judgments were the 
concepts of public interest, monopolization and the reasonableness 
of prices.2® There was no doubt or disagreement that the com- 
bination complained of was one which restricted trade or com- 
merce. It thus became a question of whether the contract itself 
was prima facie evidence of intent to cause public detriment, or 
whether such intent could be inferred from the course of action 
pursued subsequent to the contract. The trial judge, Isaacs J., 
held that both the contract and subsequent events proved the 
alleged intent, but this was not accepted by the Full High Court 
or Privy Council. In considering the question of the public 


29. The question of whether Vend prices were unreasonable is discussed in 
Section VI. 








272 The University of Queensland Law Journal 


interest the courts assumed that full economic enquiry was neces- 
sary, and it was not so much that the economic enquiry was not 
pushed far enough but that the same facts led to different inter- 
pretations and conclusions as to the public interest and intent to 
cause detriment thereto. One important source of difference of 
opinion which vitally affected the final court decisions was the 
identification of the “public”. 


Isaacs J. in effect identified the “public” (interest) primarily 
with (the interests of) consumers, though he states explicity, at 
some length, that the question of public detriment cannot be 
determined upon any narrow grounds but on the contrary 
requires a detailed enquiry of causes and effects. The Full High 
Court and Privy Council gave much less consideration to the 
interests of consumers, the former court arguing that the term 
public (in sections 4 and 7) is not limited to the consumers of any 
particular product, but includes also producers and workers,®? 
In effect however they proceeded under the assumption that what 
was not in the producers’ (and to a lesser extent workers’) interest 
was not in the public interest. Whatever the legal precedent for 
this view, it is clear that such an interpretation leads only to con- 
fusion and provides no satisfactory criteria for social economic 
policy. It is not surprising that the appeal courts made no 
attempt to set down how conflicts of interest between consumers, 
producers and workers could be resolved nor is it surprising that 
the appeal courts failed to uphold the judgment of the trial judge 
concerning public injury. The more effective the combination in 
restricting output and raising prices (and wages) with beneficial 
results for producers (and workers) but not consumers, the more 
certain that the application of these criteria will lead to opposite 
conclusions on the detriment to the public. 


Another matter of central importance was the interpretation 
of the terms monopoly and monopolization. There were signifi- 
cant differences in the interpretation of monopolization and this 
is made particularly evident by comparing the Privy Council 
judgment with that of the trial judge, Isaacs J.2!_ It might be 
thought that the removal of that part of section 7 (1) of the 
Australian Industries Preservation Act (1906-09) which referred 
to intent and public detriment would make it more difficult to 
avoid the charge of monopolization. This is by no means the case 


30. [1913] A.C. 781 at 801. 


31. The Full High Court in the judgment given by Griffith C.J. did not 
consider the meaning to be attached to the term monopoly despite a 


trong admonition against the use of undefined terms such as monopoly. 
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as the Act does not define monopolization, the meaning of which 
is therefore still subject to judicial interpretation. 


Both Isaacs J. and Lord Parker in their judgments discuss 
the distinction between the legal significance of monopoly as a 
right granted by the Crown, and monopoly in the “popular” sense 
with which the Act is obviously concerned. Lord Parker referred 
to the suggestion of Lindley and Bowen L.JJ. that a contract in 
restraint of trade though reasonable as between the parties might 
be unenforceable on grounds of public policy, because it was cal- 
culated to create a “pernicious monopoly”—a monopoly calculated 
to enhance prices to an unreasonable extent. A monopoly there 
refers to “‘a state of circumstances in which some trade or industry 
has passed or is likely to pass into the hands or under the control 
of a single individual or group of individuals . . . Such a state of 
circumstances may, by eliminating competition, entail the evils 
thought to be incident to monopoly rights granted by the Crown, 
and may therefore in a popular sense be called a monopoly.” 
Lord Parker’s argument does not necessarily imply that a 
monopoly requires as a condition for its occurrence a prior con- 
tract or combination in restraint of trade. But it does distinguish 
between monopoly in the sense of contol over “some trade or 
industry” and a more restricted concept of monopoly viz. control 
together with an increase in price to an unreasonable extent, i.e. a 
“pernicious monopoly”. According to the judgment of Lord 
Parker, the Act of 1906 deals only with monopolies or attempts to 
monopolize “which involve detriment to the public and in which 
a sinister intention is of the essence of the offence”.** Thus it 
seems that on this interpretation monopolies which do not raise 
prices unduly, to the detriment of the public, are not subject to 
the charge of monopolizing under section 7 (1). This is the 
application of what is called the “rule of reason” which makes a 
distinction between “bad” and “good” monopolies—those which 
do and those which do not “abuse” their monopoly power.*4 
It is by no means certain that the interpretation of the Privy 
Council would have been different had the charge of monopolizing 
been related to the amended Act. In the U'S. the rule of reason 
was read into the Sherman Act (which contains no reference to 
intent and public detriment) by the U.S. courts and persists, 
though in modified form, in current interpretations. 

The trial judge, Isaacs J., had developed a concept of 
monopolization differing in emphasis from the one used by Lord 


2. [ISIS] AC. at 795-36, 33. ibid. at 801. 
4. See below p. 277. 
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Parker. He distinguished between a high market share reached 
legitimately in the ordinary course of business, and a high market 
share resulting from purposive prevention or destruction of all 
reasonable and effective competition.** He said that the former 
is sometimes referred to as a “practical monopoly” and that the 
Act is not directed at this state of affairs. His test of monopoliza- 
tion therefore was not based solely on market structure. Monopoly 
with which the Act is concerned, he said, is only present where 
there is or has been prevention or destruction of all reasonable 
and effective competition. He drew a distinction between 
monopoly of production and monopolization of trade or commerce, 
holding that the Act was only concerned with the latter. However 
in the light of U.S. experience it is possible that this ruling would 
not have continued had there been more litigation.36 Moreover 
Isaacs J. held that high market share of production and a con- 
sequential restriction of output, allotment of quotas, and increase 
in price does not necessarily imply illegal monopoly of production, 
but only where there is prevention of entry of new producers, a 
refusal to sell to any particular buyer and discrimination between 
buyers (presumably as to price and other conditions of sale.) This 
suggests that refusal to sell and discrimination are additional tests 
of illegal monopoly. They are of course manifestations of 
monopoly power. 


The purposive elimination of competition, which Isaacs J. 
seemed to regard as the central core of monopolization, was not 
to the fore in Lord Parker’s concept of “pernicious monopoly” and 
the public detriment resulting therefrom. Lord Parker, though 
not approving all the actions taken to force other collieries into 
the Vend or out of business and to stifle the competition of new 
shipping firms, drew no inference of intent to cause detriment to 
the public from them because he held that such actions were 
neither contemplated in either of the agreements nor a necessary 
outcome of them.* 


The following case illustrates the nature of the exclusionary 
tactics practised by the defendants under the Agreement. One 
firm Kethel & Co., incorporated in 1909 (having been engaged 
since 1905 in the Sydney coal trade), had increased its output 
sufficiently to enter the inter-State trade. Kethel & Co., though 


wal 


14 CLR. at 653. 

The Sherman Act was temporarily nullified by the decision in the Sugar 
Trust Case (US. v. E. C. Knight Co. (1895) 156 U.S. 1) that the com- 
pany was a monopoly in manufacturing and not commerce. Subsequent 
decisions established that manufacturing industry was not necessarily 
immune from the Act. 


[1913] A.C. at 815. 
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wishing to enter the Vend, could not agree on the quota to be 
allotted to them and decided to remain outside it, despite the 
warning that their difficulties would be greater if they operated 
independently of the Vend. Their subsequent failure in 1910 was 
due partly to loading inefficiency at Newcastle because of insuffic- 
lent storage capacity, but also to an inability to obtain sufficient 
inter-State contracts. In October, 1909, Kethel & Co. tendered 
for part of the supply required by the Victorian Railways. They 
were unable to supply the full quantity but the contract called for 
quotes for any portion of the full quantity. After consultation 
two of the shipping firms tendered jointly, and despite notification 
that the tender might be rejected they insisted that their tender 
was on an all or none basis. One other shipping firm tendered for 
freight only for the whole of the quantity ex Newcastle, at rates 
higher than those of the joint tender, saying that it was unable 
to get quotes from the collieries on the terms of the contract. This 
was indeed a sham tender, and Isaacs J. said, “Summing up this 
transaction the combination enlisted both force and fraud.” In 
the circumstances the all or none provision was a powerful means 
of denying this contract to Kethel & Co. 


The refusal to consider such exclusionary tactics as neither 
contemplated in the Vend and Shipping Agreement, nor a neces- 
sary outcome of them, is one of the many examples where the 
appeal courts failed to come to grips with the real economic facts. 
To disapprove of and yet ignore such exclusionary practices com- 
pletely subverts the purpose of the Act and shows a complete 
lack of perception of the process of maintaining a monopoly 
situation. Exclusion was a natural consequence of the market 
power enjoyed by the shippers and Vend and was necessary if 
the benefits of the agreements were to be preserved. The elimin- 
ation of competition between Vend members was justified by the 
appeal courts partly because pre-Vend prices were held to have 
been “disastrously low”, and also because “it was not in the 
interest of the Vend to charge unreasonable prices” because of 
potential competition.*® But Lord Parker did not appear to 
be aware of the contradiction in his argument that this protection 
to the public is nullified in so far as any effort to eliminate com- 
petition is permissible. 


A point of some importance is that monopolization, according 
to Isaacs J., involves the power to determine price (amongst other 


38. See [1913] A.C. at 810. The validity of the claim of disastrously low 
prices prior to the formation of the Vend and that the Vend stood to 
gain nothing from setting unreasonable prices is considered in the next 
section. 
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things) to the public detriment and not the actual raising of 
price, which was the Privy Council’s view. Isaacs J. recognized 
that the power to determine price is the necessary consequence of 
the elimination of competition. With him the actual intent to 
monopolize—to gain control of the whole inter-State supply of 
Newcastle coal—did not depend on the subsequent course of 
business, in particular the increase in price, but rather on the 
purposive elimination of competition. A substantial part of his 
judgment is concerned with establishing the nature of the public 
detriment particularly with regard to price, but the actual course 
of prices was taken as providing evidence and confirmation of 
intent mainly with respect to the section 4 charge, which was 
concerned with contracts and combinations in restraint of 
trade.*9 


To summarize, the concepts of monopolization used by the 
courts differed in important respects. On our interpretation Lord 
Parker regarded an unreasonable increase in price as the added 
ingredient necessary to turn monopoly into monopolization. 
Isaacs J. considered the added ingredient to be the purposive 
elimination of all reasonable and effective competition and any 
subsequent increase in price was regarded at the most as veri- 
fying his conclusions on intent with respect to monopolization. 
Moreover, according to Isaacs J., it was not any actual increase 
in price but the power to increase price where accompanied by 
purposive elimination of competition that was the essence of 
monopolization. Lord Parker on the other hand refused to draw 
any inference of intent from the behaviour of the Vend and 
shipping firms in eliminating competitors, on the grounds that such 
action was neither contemplated in the Agreement nor a necessary 
outcome of either the Vend or Shipping Agreement. 


In view of the similarities of the anti-monopoly legis- 
lation in Australia and the United States it is relevant to ask the 
question to what extent do these particular interpretations con- 
form with past or current legal interpretation of the Sherman 
Act? In 1911, just prior to the judgment of Isaacs J., the Supreme 
Court in the U.S. had rendered two important decisions which 
prevailed, substantially, in subsequent judgments until 1945. In 
the Standard Oil (1911)4° and American Tobacco (1911) 
cases the courts had in effect introduced a judicial amend- 
ment to the Sherman Act whereby the offence of monopolizing 


39. See 14 CLR. at 655. 
40. Standard Oil Co. of New Jersey v. U.S. (1911) 221 US. 1. 
41. U.S. v. American Tobacco Co. (1911) 221 US. 106. 
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was made to depend on the way in which market control was 
acquired and used. ‘Thus the rule of reason was read into the 
Sherman Act and monopoly power was vulnerable only if such 
power was abused, such as by the deliberate elimination of com- 
petition. In the U.S. Steel Corporation case (1920) the court 
laid down an important precedent that “the law does not make 
mere size or the existence of unexerted power an offence”.*? 
What impressed the court in this case was not only the absence of 
monopoly power but the abandonment of the specific monopoly 
purpose.4* In the words of the court, “Whatever there was of 
wrong intent could not be executed; whatever there was of evil 
effect was discontinued before this suit was brought and this, we 
think, determines the decree”’.*4 


However since the Alcoa case*® (1945) and the Tobacco 
case,4® (1945) there seems tc have been some dilution of the rule 
of reason in identifying monopolization, though legal and eco- 
nomic commentators differ in their views as to the degree to 
which the rule of reason has receded in importance. Judicial 
interpretation has given rise to the concept of the “New Sherman 
Act” and most students of monopoly would agree that the U.S. 
courts have come closer to condemnation, per se, of monopoly 
power, size, fewness of sellers, etc. As Mason observes, “there 
has been a substantial development of antitrust law in the direc- 
tion of an expanding area of per se rules and of a greater 
emphasis on market power at the expense of illegal conduct or 
practices”.47 The extreme view of the Alcoa case is that the rule 
of reason was entirely discarded in favour of a test of market 
structure. Certainly Judge Hand in the Alcoa decision laid down 
the doctrine that monopoly power need not be abused to be unlaw- 
ful and pointed to the absurdity of condemning price-fixing con- 
spiracies but not monopolies. Also in the American Tobacco 
case the court stated that “The authorities support the view that 
the material consideration in determining whether a monopoly 
exists is not that prices are raised and that competition actually 
is excluded, but that power exists to raise prices or to exclude com- 
petition when it is desired to do so.”48 But at the same time it 


42. US. v. US. Steel Corporation (1920) 251 U.S. 417 at 451. 

43. See Report of the Attorney General’s National Committee to Study the 
Antitrust Laws (U.S. Govt. Printer) 1955, p. 50. 

44. US. v. U.S. Steel Corporation (1920) 251 U.S. 417 at 452. 

45. US. v. U.S. Aluminum Co. of America (1945) 148 Fed. 2d. 416. 

46. American Tobacco Co. v. U.S. (1945) 328 US. 781. 

47. Mason, ES., “Market Power and Business Conduct: Some Comments” 
A.E.R. Proceedings May, 1956, p. 473. 

48. American Tobacco Co. v. U.S. (1945) 328 U.S. 781 at 811. 
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was necessary to demonstrate an intent to use such exclusionary 
power—not a “specific intent” but an intent or purpose to exercise 
that power.’ The relevant question here is how can intent to 
exclude be established except by showing actual resort to exclus- 
ive tactics? In showing this intent from overt acts as in the 
American Tobacco case some commentators argue that the US. 
Supreme Court had deviated little if at all from the traditional 
path of showing monopolization by considering the behaviour of 
the defendants.°° Though the retreat from the rule of reason 
was more evident in the Alcoa case (1945) the court by no 
means disregarded the means by which monopoly was attained or 
maintained. In fact Judge Hand was much impressed with Alcoa’s 
ability to exclude competitors. “It insists that it never excluded 
competition, but we can think of no more effective exclusion than 
progressively to embrace each new opportunity as it opened, and 
to face every newcomer with new capacity already geared into a 
great organization, having the advantage of experience, trade 
connections and the elite of personnel .. .”5! Presumably the 
case could have been decided on these grounds. Briefly our inter- 
pretation is that the rule of reason has not been entirely dis- 
carded by U.S. courts so that the charge of monopolization—the 
power to fix prices or exclude competition and a deliberate purpose 
to use such power—probably requires at least some evidence of 
the use of exclusionary tactics.5* Thus monopolization as inter- 
preted by Isaacs J. in 1911 is much the same as this although, as 
we have seen, his emphasis was on the purposive elimination of 
competition. As to the power to fix (increase) price, evidence of 
price behaviour is admitted by the U.S. courts but the question of 
reasonableness of price is not relevant and does not determine the 


charge of monopolization as it did on Lord Parker’s interpreta- 
tion of the Australian Act. 


VI 


The Australian courts and Privy Council gave considerable 
attention to the questicn whether prices determined under the 
Shipping Agreement were in fact unreasonable. They were not 


49. See Attorney General’s Committee Report, op. cit., p. 55, and American 
Tobacco Co. v. U.S. (1945) 328 U.S. 781 at 809. 

50. See Dirlam, J.B., and Kahn, A.E.: Fair Competition, Cornell U.P., 1954. 
51. US. v. Aluminum Co. of America (1945) 148 Fed. 2d. 416 at 431. 


52. A defence to a charge of monopolization is that the monopoly was “thrust 


upon” the defendant. If monopoly was achieved through combination or 
conspiracy then this violates the Sherman Act without more. Unsuccessful 
attempts to monopolize (except where conspiracy or combination are 


involved) require proof of specified and subjective intent. See Attorney 
General’s Committee Report, op. cit., p. 61. 
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unaware of the difficulty of determining whether a particular 
price is unreasonable particularly when economic conditions are 
changing, and in the absence of any specified standard of reason- 
ableness were forced to develop their own standards.5 Isaacs 
J., interpreting the function of the court to be “to guard the 
rest®4 of the community from the artificial maleficence of com- 
bination or monopoly”,®> worked with the standard of a reason- 
ably competitive price—a price which would have ruled in the 
absence of the combination and one which included a “fair” 
profit. The concept of a “fair” profit fails to make the concept of 
a reasonable price any more precise even where it is associated 
with “adequate remuneration to both employer and employee”.*® 
Despite the fact that in some circumstances competition was 
regarded as not being in the public interest, Isaacs J. comes 
closest to making a case for the preservation of competition.*? 
By comparison the appellate courts seemed to place much less 
emphasis on the role of competition in bringing about reasonable 
prices®8 and indeed tended to associate vigorous competition 


with unfair competition, thus tending to weaken the concept of 
competition as a social goal. 


Moreover the appeal courts placed primary emphasis on the 
reasonableness of prices as between the defendants, rather than 
between the defendants and the public at large. The latter was 
in the nature of a secondary public interest. In Lord Parker’s 
judgment the opinion was expressed that “the onus of showing 
that any contract is calculated to produce a monopoly or enhance 
prices to an unreasonable extent will lie on the party alleging it, 


and that if once the Court is satisfied that the restraint is 


53. Reliance was placed on earlier judgments in English courts that what 
was an unreasonable price depended on the circumstances before the 
price was changed. See Rickett’s Case [1896] 1 Q.B. 260 at 264 (as 
quoted by Isaacs J., 14 C.L.R. at 543). 

54. Other than owners. 55. ibid. at 544. 

56. ibid. at 534-35. 

57. “Competition unrestrained may drive fair-minded and useful servants of 


the public off the field, bringing disorganization of labour in its train, 
and leaving the community at the mercy of those who risk a passing 
concession for a permanent control”: 14 C.L.R. at 474. Moreover “a 
combination to restore to a fair level prices that had been reduced to 

a dangerous limit (by unfair competition) could not for that reason be 

regarded as contravening the law”: ibid. at 473. 
58. Lord Parker in his judgment implied in one place that an unreasonable 
price is one beyond that which would have existed except for the elim- 
ination of competition. But this is qualified by the insistence that where 
the competitive price is excessively low some increase in price is justified. 
He implies some concept of normal competition in which prices are suff- 
cient to yield a reasonable profit without reducing wages to a minimum 


[1913] A.C. 781 at 796, 809. 
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reasonable as between the parties this onus will be no light 
one”.5® Isaacs J. had attempted to break from this common law 
principle by arguing that the Act clearly implied that reasonable- 
ness as between the defendants and the public at large was of 
primary consideration and that at common law this was of equal 
importance with reasonableness as between the parties to the 
agreement. The divergent conclusions on the reasonableness of 
Vend prices partly reflects this difference in interpretation of the 
common law. 


American courts, as early as 1899, had held that the question 
of reasonableness of price was not open to the courts with refer- 
ence to contracts in restraint of trade which, inter alia, gave the 
power to charge unreasonable prices.® Price fixing agree- 
ments have been held, with only one major exception, to be per se 
offences against the Sherman Act.®! There are valid economic 
and legal reasons for refusing to evaluate the reasonableness of 
prices collusively determined. As was pointed out by Stone J. in 
the Trenton Potteries case, the aim of every price fixing agreement 
if effective is the elimination of one form of competition namely 
price competition, that the power to fix prices involves power to 
fix arbitrary and unreasonable prices, and that what is reasonable 
today may become unreasonable tomorrow because of changing 
economic conditions. More significantly the meaning to be 
attached to the concept of unreasonableness depends on the 
purpose of the statute to which it is applied which in the case of 
the Sherman Act, for example, is the preservation of competi- 
tion.6* That it was the intention of Congress that the Sherman 
Act should be generally construed as legislation to preserve com- 
petition is beyond doubt. But neither the parliamentary debates 
preceding the Australian Industries Preservation Act nor the 
subsequent legal interpretations of this Act create any strong 
impression that the preservation of competition was being sought 
because of its beneficial results. Only lip service was paid to 
competition as a regulator of prices in the public interest. This 
apathy towards competition which as we have suggested char- 
acterized the attitude of the appellate courts lies at the heart of 
the failure to control monopoly in Australia. 


59. ibid. at 796-97. 

60. See Addyston Pipe and Steel Co. v. U.S. (1899) 175 US. 211 and US. 
v. Trenton Potteries Co. (1926) 273 U.S. 392. 

61. Though legal precedence is claimed for this rule of law it is interesting 
to note that Peckham J. in the Addyston Pipe and Steel case did not 
quote any English cases to support his interpretation of the commen 
law on this matter. The Court deviated from this principle in Appal- 
achian Coals Inc. v. U.S. (1933) 288 U.S. 344. 

62. US. v. Trenton Potteries Co. (1926) 273 US. 392 at 397. 
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The evidence concerning the profitability of coal prices (f.0.b. 
and c.i.f.) before and after the Shipping Agreement was unsatis- 
factory and necessarily inconclusive. That prices were raised 
substantially and that this was not due to changing economic con- 
ditions was beyond doubt®* but what was in doubt was the 
reasonableness of the level from which they had been raised. The 
trial judge denied that pre-Vend prices were excessively low 
whereas the appellate courts argued that prior to the Shipping 
Agreement, competition had forced prices to unremuneratively 
low levels and that therefore some increase in price was justified. 
Reference was made to “cut-throat competition’® and to “cut- 
ting and competition” leading to bankruptcy in some cases and an 
inability to pay dividends,® but the precise nature of this “cut- 
throat” competition is not given nor is there any evidence of the 
financial position (profitability) of the firms so affected. The trial 
judge was extremely skeptical of the claim that the collieries were 
engaged in ruinous competition with each other prior to the 
formation of the Vend. There was no trace of such an idea in 
the records of the Vend and it is reasonable to suppose that there 
would have been some record had the problem been at all perva- 
sive. The defendants attempted to establish the ruinous nature of 
pre-Vend prices by quoting production costs of several mines. 
But Isaacs J. was able to show that these were special cases and 
that the profitability of the industry as a whole could not be 
judged from the results of a clearly inefficient mine producing 
inferior quality coal nor were the costs of a newly opened mine 
indicative of costs generally.“ Had competition resulted in 
ruinous prices it should have been easy for the defendants to 
produce the evidence. 


In addition to denying that pre-Vend prices were excessively 
low, Isaacs J. denied that prices for exports were greater than 
domestic prices as was alleged by the defendants, so that he would 


63. The following table shows the percentage increase in output and average 

realized price in N.S.W. coal mining districts. 
Northern Southern Western 
Per cent. change Per cent. change Per cent. change 
in in in 

Output Price Output Price Output Price 

1901-6 34.18 -22.87 15.47 5.25 39.32 1.82 

1906-10 0.58 26.09 5.14 10.75 83.81 11.15 


Source: Annual Reports, N.S.W. Department of Mines. 
This is prima facie evidence of the success of the Vend in restricting output 
and raising prices. The percentage increases by States in the average 
(weighted) prices of selected contracts in 1907 reported by the trial judge 
are as follows: Victoria 25.8%, South Australia 30.8%. Western Australia 
23.4%, Queensland 5.4%. 

64. [1913] A.C. at 809. 

65. 15 CLR. at 84. 66. 14 C.L.R. at 519-21. 
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not admit that an increase in price was justified because of the 
absence of discrimination against Australian consumers compared 
with foreign buyers. Nor would he accept the argument that an 
increase in price was necessarily justified because of an increase in 
miners’ wages in view of the way in which prices were determined. 
He concluded that in 1907 prices were at least 5 per cent. higher 
and in 1908 10 per cent. higher than they would have been but 
for the combination. There was no detailed analysis of demand 
and supply but rather a subtle and penetrating search for relevant 
and convincing clues which though not conclusive were at least 
suggestive. For example, the willingness of one particular colliery 
to supply at 6d. less than the declared price (10/-) without com- 
pensation from the Vend® was regarded as an important piece of 
evidence setting the upper limit of a reasonable f.o.b. price for 
Vend coal. There was no evidence to suggest that a price of 9/6 
(in 1907) did not yield at least a “fair” profit, and the defendants 
chose not to show the contrary. What was a reasonable c.if. 
price charged by the shippers depended in turn on what was a 
reasonable freight allowance which the judge determined for 
each of the inter-State ports.® 


The payment of penalties for production in excess of quotas 
was taken as further evidence of the excessive character of f.o.b. 
Vend prices. The penalty rate was originally set at 4/- per ton 
when the selling price was 10/- (with a reduction of 3d. for each 
reduction of 6d. in the selling price), but during 1907 the shortage 
of coal resulted in considerable public pressure on the Vend to 
relax its output restrictions. For example, in August, 1907, the 
shipping firms had by telegram drawn the attention of the Vend 
to the extent of the shortage in three States and the possibility 
that hostile legislation might result.6° The Vend subsequently 
reduced its compensation rate from 2/- to 1/- (having previously, 
as from 1 Jan., 1907, reduced its penalty rate from 4/- to 2/-) and 
later in 1908 further reduced its penalty rate to 1/-. In Jan., 
1909, both penalty and compensation rate were increased to 1/6. 
Substantial sums were paid to and from the Vend in accordance 
with the Agreement, and this led Isaacs J. to conclude that Vend 





67. ibid. at 538. 


68. For example a reasonable freight to Melbourne was held to be 4/2 per 
ton. This was based primarily on a contract entered into by one of the 
shipping defendants in 1910 which provided that in the event of the 
Vend being dissolved the c.if. prices, after March 1911, would be de- 
clared selling price at Newcastle plus freight and wharfage at 5/2 per 
ton delivered at West Melbourne. Since wharfage was calculated at 1/- 
this left 4/2 for freight. See 14 C.L.R. at 560. 

ibid. at 526. 
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prices were excessive. In 1907 when some State Governments 
were seeking to impose penalties for non-delivery of coal under 
contract, the Vend had approached the New South Wales Govern- 
ment seeking to obtain relief from these penalties. The day before 
the Premier’s reply was received, the Vend passed a resolution 
maintaining the penalty rate of 2/-, from which Isaacs J. con- 
cluded that 2/- was something appreciably less than the amount 
of profit (when the selling price was 10/-) since collieries “were 
not prepared to go so far as to impose a direct fine for daring to 
supply the urgent needs of the various States especially when 
asking for relief of penalties . . .”.7° 

The appeal courts would not accept these and other con- 
clusions and the Full High Court dismissed the analysis cf the 
trial judge by denying the validity of the implicit assumptions of 
his argument. Admittedly there was a weakness in the trial judge’s 
position in that he admitted that in 1905 “the net f.o.b. levels were 
somewhat lower than fully adequate price warranted”. In 
other words though f.o.b. prices (but not c.i.f. prices) were less 
than reasonably competitive they were not excessively low. On 
the other hand the evidence does not suggest that the substantial 


price rises could be fully justified in terms of the level of pre-Vend 
prices. 


This case illustrates the extreme difficulty likely to be 
encountered in any attempt to show whether any particular 
price is or is not a reasonable price. The situation can be con- 
siderably clarified in so far as it is recognised that collusively 
determined prices are per se unreasonable, as the American courts 
have done. The appellate courts concluded that it was both 
legitimate and desirable for the coal owners to combine and to 
effect an agreement with the shipping firms to raise and maintain 
the price of coal in order to create a more favourable situation for 
themselves. This decision demonstrates the unsatisfactory nature 
of the common law, which in effect means that if the real and 
primary object of any restrictive agreement is to promote the com- 
mercial interests of the parties, the agreement is not illegal if, as 
an incidental result, it affects the public adversely through a rise 
in prices. For the Australian legislation to be effective against 
monopoly it must in some way sever its dependence on the com- 
mon law for an interpretation of the reasonableness of agreements 
in restraint of trade. 


70. ibid. at 526-7. 71. 14 C.L.R. at 606. 
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VII 


In this section consideration will be given to some other 
related aspects of the economic analysis of the appellate courts. 
One faulty argument used by the Privy Council was that elimina- 
tion of competition between members of the Vend would prevent 
undue restriction of output and excessive increase in price and 
thus be to the benefit of consumers.’ In other words combin- 
ation amongst colliery owners while leading to a justifiable 
increase in price would not result in so high a price as would 
result from competition. In referring to the “disastrously” low 
prices and the failure to make “fair” profits, or miners to earn 
“fair” wages Lord Parker says, “when these conditions prevail 
the less remunerative collieries will be closed down, there will be 
great loss of capital, miners will be thrown out of empoyment, less 
coal will be produced, and prices consequently rise until it 
becomes possible to re-open the closed collieries or open other 
seams.”"® This view of the results of competition is clearly a 
mistaken one, for it assumes that if competition forces prices 
down, inefficient mines are closed and that the resulting reduction 
in output will lead to an increase in price. But it does not 
follow that total output will be reduced since, unless total demand 
is falling, the successful competitor absorbs the output of the 
closed mines. The rise in prices to which Lord Parker refers, 
the public detriment which the court was concerned to prevent, 
could not occur under competition but only monopoly. The 
court’s faulty analysis led it to attribute to competition what on 
the contrary should have been attributed to monopoly. 


The appeal courts were of the opinion that competition both 
domestic and foreign would prevent the Vend setting unreasonable 
prices,”4 though the Privy Council was inclined to limit this 
competition to the foreign trade, recognizing that the dominant 
position of the Vend would possibly preclude competition in the 
home market. The courts argued that as foreign (export) prices 
were higher than domestic prices the absence of evidence of dis- 
crimination against the home market prevented them from infer- 
ring intent to charge excessive or unreasonable prices in the home 


72. [1913] A.C. at 809-10. 73. ibid. 


74. “It is very important at this point to remember that the selling price 
to be declared was not limited to sales for inter-State trade, but was to 
apply equally to foreign and home trade, in both of which the element 
of very real and active competition was undoubtedly present. It was, 
therefore, clear that the Board would have no inducement to fix prices 
which would enable competitors in the foreign trade or the home trade 
seriously to underbid them and would not be likely to do so.” 15 C.LR. 
at 87. 
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market. The evidence tendered by the defendants was the aver- 
age realized price of coal for export at the port of shipment (New- 
castle). Isaacs J. had refused to accept this as evidence that 
prices charged for overseas exports were higher than for Australian 
consumption, because foreign exports contained a much higher 
proportion of larger coal than was the case in the inter-State 
trade. Other evidence suggested also that the foreign price of coal 
of the same quality was lower than in the inter-State trade. We 
have already shown that other coal was to a large extent non- 
competitive with Newcastle and Maitland coal. It is indeed 
remarkable that the appeal courts argued, on the one hand, that 
combination is justified to eliminate competition and raise prices 
but, on the other hand, that the presence of competition will ensure 
that prices will not be set unreasonably high. 


The arrangement between the Vend and shipping firms was 
in one sense an exclusive dealership arrangement. Citing Mogul 
Steamship Co. v. McGregor™ the High Court said, “An Agree- 
ment between a single producer of commodities and another 
person to sell all his products to the latter on the terms that the 
latter shall not deal in any other products of a like kind is not 
prima facie to the detriment of the public. It does not necessarily 
become any more detrimental if, instead of one producer, several 
producers join in agreeing to sell to him alone, nor if, instead of 
agreeing to sell to cne person only, the agreement is to sell to a 
group of purchasers”.7® The Privy Council held a similar view. 
“So far as other colliery proprietors were concerned they were not 
by reason of the shipping agreement in any worse position than 
they would have been had the parties to the Vend chartered all 
the vessels of the shipping companies, and, having regard to the 
exigencies of the inter-State trade such action on the part of the 
parties to the Vend would have been quite reasonable.”” 
Despite any legal justification for these arguments they are not 
economically sound. In a competitive market any contract 
between a buyer and a seller precludes other sellers and buyers 
to that extent but does not affect the extent of competition else- 
where in the market. The Shipping Agreement, however, shut off 
a large area of the market and substantially reduced the extent 
of competition elsewhere. 

Another argument used was that it was legitimate for the 
collieries to secure a tolerably certain outlet for their coal and to 
set the maximum price payable by the final consumer. There 
were several reasons advanced to justify setting a maximum c.i.f. 


75. [1892] A.C. 25. 
76. 15 CLR. at 93-4. 77. [1913] A.C. at 812-13. 
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price.*8 The Crown’s explanation was that it was necessary in 
order that the shipping firms would not set so high a price that 
the Vend would lose its share of the market. On the other hand 
the defendants argued that the maximum c.i.f. price was fixed in 
order that the public might be protected against the rapacity of the 
shipowners. ‘This latter argument was particularly vulnerable. 
In the first place there was no corresponding limitation on the 
power of the Vend to raise the f.o.b. price and secondly the Vend 
shared in any excess above the agreed c.i.f. price. The appeal 
courts in effect accepted the argument of the Crown but used 
it to justify the Shipping Agreement. But Isaacs J. was not 
inclined to accept this argument because it seemed to him to imply 
that the shipping firms were not aware that to set too high a price 
would divert trade away from themselves as well as the Vend 
since they were committed to carrying Vend coal only. In addi- 
tion it implied the calculation of the minimum supply price of 
competitors. But that the Vend should be able to do this is not 
inconsistent with his own explanation, which is, that the maximum 
c.i.f. price was the means whereby joint profits were allocated 
between the shipowners and the Vend.7® The distribution of 
profits where the price exceeded the maximum c.i.f. price was 
covered by clause 11 of the Shipping Agreement, which made the 
shipping firms accountable to the Vend for any excess, except 
where prior approval of the Vend had been obtained, in which 
case the excess was to be shared equally. It is clear that Isaacs 
J. was at the heart of the matter, though it is more nearly correct 
to say that the allocation of joint profits was determined by the 
f.o.b. price. Setting the maximum c.if. price determines joint 
profits but leaves their allocation indeterminate. Fixing both 
prices determines both joint profits and their allocation. 


The alternative to the Shipping Agreement, considered from 
the point of view of the shipping firms, was described by Lord 
Parker as follows: “. . .the shipping companies, if a vend were 
formed, would either have to purchase coal from the vend at 
increased prices or obtain their coal elsewhere with considerable 
risk of loss from an unsteady or insufficient supply and the 
introduction of fresh competitors in the shipping business.’’%° 
The assumption here is that the Vend would be able to charge a 
higher price in the absence of the Shipping Agreement and that 


78. See 14 C.L.R. at 478. 


79. “I see in it [maximum c.if. price] prima facie an intention that the 
shipowners shall not get more than a certain proportion of whatever 
price may be obtained for the Vend coal.” 14 C.L.R. at 482. 

80. [1913] A.C. at 813. 
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increased competition among the collieries would make the supply 
of coal more irregular. There is also the admission that in the 
absence of the Shipping Agreement competition among the 
shippers would increase because of the entry of new firms. It 
must be recognized however that the Vend’s position would be 
weakened in the absence of the Shipping Agreement there being 
less pressure for new collieries to join the Vend, so it is unlikely 
that the price would have been higher in the absence of the 
Shipping Agreement. That increased competition should decrease 
the regularity of supply is improbable. Moreover, as Isaacs J. 
says, “it is little satisfaction to a consumer to know that he can 
be the more speedily supplied with coal that he would rather not 
have in return for not getting at all the coal he prefers”. 


VIII 


That no further attempt has been made to test the efficacy 
of the Australian anti-monopoly legislation may be due partly to 
a belief that the adverse legal decisions of 1912 and 1913 have 
created insurmountable barriers to further litigation, though the 
interpretation offered above does not generally support this 
view. It is true that the appeal courts’ concept of monopolization 
as monopoly accompanied by an increase in price to an unreason- 
able extent makes the outcome of any litigation uncertain to the 
extent that it depends on a determination of what constitutes 
an unreasonable price. But there is plenty of support for the 
concept of monopolization as set out by the trial judge, which 
emphasises the power to determine prices accompanied by the 
purposive elimination of competition, a concept which as we have 
shown corresponds closely to the concept as developed by the 
U.S. courts. Perhaps the appeal courts cannot be blamed for their 
emphasis on the interest of the parties to the agreement at the 
expense of the wider public interest in considering the question of 
reasonableness, in so far as this is the correct interpretation of 
the common law. If the law is bad the judges cannot necessarily 
be blamed for that. It should not be too difficult however to 
revise the statutes to ensure that reasonableness as between the 
parties is not a defence to a charge of price fixing. These are 
questions of interpretation which are partly legal and partly eco- 
nomic, but there are others which are essentially economic and 
also more vulnerable. For example, the appeal courts’ analysis of 
the consequences of competitive behaviour was lamentably 
weak. Their denial that the preservation or continuance of 
monopoly depends on the exclusion or elimination of actual and 


81. 14 C.L.R. at 485. 
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potential competition indicates a real lack of economic percep- 
tion. Equally bad were the arguments that competition would 
lead to a higher price than monopoly, that competition would 
reduce the regularity of supply, and that Vend prices would have 


been higher in the absence of the Shipping Agreement. These 
unsatisfactory economic interpretations are hardly binding on 
later judges. 


Another more basic reason for lack of any further enforce- 
ment is the apparently widespread apathy of the general public 
to the problem of the control of monopoly and the absence of any 
general appreciation of the benefits that flow from a strongly com- 
petitive economy. On the other hand, political labour groups have 
from time to time expressed concern at the growth of monopoly 
and monopolistic practices but the remedial action sought has 
been along the lines of nationalization and direct government 
control rather than on more competition. But it seems likely that 
non-labour groups with a vested interest in the prevention of too 
much competition have exercised much more political influence. 


The Australian anti-monopoly legislation has been without 
any direct effect on the market structure of the economy though 
indirectly it may have induced more caution on the part of some 
businessmen and a tendency to achieve monopoly by other and 
safer means than by formal agreement and open collusion. 
Indeed, though the Vend and Shipping Agreement were apparently 
dissolved in 1912 following the judgment of Isaacs J., the trend 
towards increased concentration in the coal industry continued. 
This was accompanied by the integration of collieries and ship- 
ping firms thus eliminating the need for formal agreement between 
the shippers and collieries and, if anything, increasing the degree 
of control over the inter-State trade in coal. It was perhaps 
unfortunate that the important test case should have concerned 
the coal mining industry which, as in practically all coal producing 
countries, has been affected with the especially difficult problems 
of over capacity and declining demand due to competition from 
fuel substitutes. In most countries some kind of state interven- 
tion has been deemed necessary but increased competition is never 
suggested as a remedy because it is the apparent slowness with 
which competition works in view of the relative immobility of 
resources that gives rise to the demand for alternative solutions. 
There may then be some ground for arguing that in such situations 
some intervention in the processes of competition is justified. 
But the appeal courts were wrong in so far as they assumed that 
collusive monopoly with restriction of output and increased prices 
could alleviate the problem. In fact, this undoubtedly aggravated 
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the situation in Australia as the later history of the coal industry 
shows. But the peculiar characteristics of the coal mining industry 
may have been an important factor influencing the courts, as was 
the U.S. Supreme Court in 1932 when, as a temporary deviation 
from its previous attitude, the court sanctioned a co-operative 
arrangement between the majority of firms in the Appalachian 
territory for the joint selling of bituminous coal.8? The arrange- 
ment was held not to be illegal because the defendants had no 
significant degree of control over coal prices generaily and had 
to meet other competition in a market in which entry was not 
restricted. However, the court did reserve the right to review the 
operation of the plan. But the court’s attitude in Appalachian 
Coals was soon reversed by later decisions which returned 
to the previous position that all price fixing agreements are illegal 
per se and that so-called competitive abuses do not constitute 
a defence. The decision of the appeal courts in Adelaide 
Steamship®® should perhaps be interpreted as a_ reflection 
of special circumstances, and in other industries and in changed 
circumstances there is no reason to suppose that the courts would 
necessarily sanction any or all co-operative agreements for the 
regulation of output and prices. 


The legal decisions, though giving a liberal interpretation of 
the degree to which monopolization and contracts in restraint of 
trade can be carried without becoming illegal, should not be 
regarded as a barrier to further litigation. But the implemen- 
tation and success of any such litigation might well depend on the 
acceptance of the idea that the preservation of competition in a 
significant area of the economy is desirable to ensure maximum 
efficiency and economic progress, whereas the prevailing social 
philosophy unfortunately may not be strongly in favour of the 
preservation of competition by legal processes or by any other 
means. 

Perhaps a new approach should be made to the problem of 
monopoly beginning with an investigation of the extent of 
monopoly and monopolistic practices in Australia about which 
little is known beyond general observation, taking into account 
the experience of other countries in this field. 


This article will have served some purpose in so far as it 
raises more than simply historical issues concerning the control 
of monopoly in Australia. D. J. STaALLEY* 


82. Appalachian Coals Inc. v. U.S. (1932) 288 U.S. 344. 
83. [1913] A.C. 781 and 15 C.L.R. 65. 

_ *MLEc. (Adelaide); Lecturer in Economics in the University of 
Queensland. 





LEGAL LANDMARKS, 1957-1958 


ADMINISTRATIVE LAW 
The Right to a Hearing 


In what circumstances is the citizen entitled to a hearing 
before an administrative authority makes a decision which 
adversely affects his interests? This is a universal problem of 
government, and the administrator’s answer to it will often be 
different from the citizen’s. It is primarily a political question, to 
be resolved at the legislative or administrative level. But where 
the legislation which confers a power on some authority to make 
decisions affecting citizens’ rights, liberties, or interests is silent 
on the subject of a hearing, it is also a question of law. Is the 
legislative silence to be taken as an indication of intention that 
no hearing need be given? ‘The tendency of some modern 
English decisions is in that direction, including in that category 
the important decision of the Privy Council in Nakkuda Ali v. 
Jayaratne} 

On the other hand, there is a respectable body of judicial 
authority, dating from an earlier period, for a presumption of 
“natural justice” in the making of administrative decisions affec- 
ting vested rights, in the absence of any clear indication of con- 
trary legislative intent. At the heart of this concept of natural 
justice is the notion that the citizen concerned should be given 
an opportunity to put his case in defence of his rights. The pro- 
tection of vested property rights by this principle is illustrated by 
such famous cases as Cooper v. Wandsworth Board of Works? 
and, in the High Court of Australia, Sydney Corporation v. 
Harris. Other cases in Australia have extended the principle 
to the protection of rights or interests other than proprietary in 
the strict, traditional sense, especially Jordan C.J. in Re Gosling‘ 
and Williams J. in Election Importing Co. Pty. Ltd. v. Courtice.® 
Williams J. stated the principle in these words:®“. . . a person is 
prima facie subject to a duty to act judicially in performing a 
statutory duty or exercising a statutory power if the performance 
or exercise will impose a new legal liability on another person 
or will interfere with the legal rights of another person with 
respect to some particular matter or matters. The exercise of a 


[1951] A.C. 66. See also R. v. Metropolitan Police Commissioner, ex p. 
Parker [1953] 1 W.L.R. 1150. 

(1863) 14 C.B.N.S. 180. 

(1912) 14 C.LR. 1. 5. (1949) 80 C.L.R. 657. 

(1943) 43 S.R.N.S.W. 312. 6. ibid. at 662. 
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power to revoke a licence and thereby abrogate a legal right to 
which the licensee was previously entitled falls within this prin- 
ciple.” In spite of Nakkuda Ali v. Jayaratne,’ the High Court of 
Australia has recently in a strongly-worded dictum re-affirmed 
this principle in relation to property rights: Delta Properties Pty. 
Ltd. v. Brisbane City Council The Supreme Court of New 
Zealand, though finding great difficulty in distinguishing Nakkuda 
Ali v. Jayaratne, held established commercial interests entitled to 
similar protection in the two important cases discussed by Pro- 


fessor Northey in his article published earlier in this number of 
this Journal.® 


The vitality of that older principle has now been newly 
asserted by the High Court in Commissioner of Police v. Tanos. 
The Disorderly Houses Act 1943 (N.S.W.) gives authority to a 
Supreme Court judge to declare premises a disorderly house upon 
the submission of an affidavit of a senior police officer showing 
reasonable grounds for suspecting that any one of certain speci- 
fied undesirable conditions obtain in respect of the premises. A 
declaration has an effect described by the High Court as “some- 
what drastic”, subjecting the owner, occupier and patrons of 
the establishment to severe disabilities. A regulation made by the 
Governor in Council under a general provision in the Act author- 
ising regulations to carry the Act into effect empowers a judge, if 
he is of opinion that reasonable grounds have been shown, to 
make the declaration, at his apparently unfettered discretion, 
either immediately and ex parte or after notice to and hearing of 
the owner or occupier or both. In this case, a declaration was 
made ex parte in respect of premises occupied by Mrs. Tanos 
and run by her as a restaurant. She appealed to the High Court, 
by special leave, against that order. 


In the High Court the issue turned mainly on whether Mrs. 
Tanos should have been given a hearing before the declaration 
was made. It is to be noted that there was nothing in the terms 
of the Act to require a hearing, and the regulations had evidently 
been drafted on the assumption that none was required, and the 
judge had acted on the assumption that the Act and the regulations 
gave him an absolute discretion in the matter. The Court (Dixon 
C.J., Webb and Taylor JJ.) held, however, that the failure to 
allow a hearing vitiated the declaration. The regulations, it was 
held, should be construed as authorising an ex parte declaration 


7. supra n. 1, 
8. (1955) 95 C.LR. 11 at 18. 


9. Recent Developments in New Zealand Administrative Law, supra p. 205. 
10. (1958) 31 A.L.J. 933. 
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only in the most exceptional circumstances, which did not exist 
in this case. 


It is true that here the decision which affected the citizen’s 
interests was made not by an administrative official, but by a 
judge. But the principle applied was expressed in quite general 
terms. “It is a deep-rooted principle of the law that before anyone 
can be punished or prejudiced in his person or property by any 
judicial or quasi-judicial proceeding, he must be afforded an ade- 
quate opportunity of being heard.” It might be thought that the 
specific reference in this statement to “judicial or quasi- 
judicial proceedings” indicates that the Court did not 
conceive of the principle as applicable to “ordinary” 
administrative decisions. But the statement is immedi- 
ately followed by a quotation from Byles J. in Cooper 
v. Wandsworth Board of Works:"' “. . . although there are no 
positive words in a statute requiring that the party shall be heard, 
yet the justice of the common law will supply the omission of 
the legislature”. Later is a reference to the statement of the 
principle in Delta Properties Pty. Ltd. v. Brisbane City Council.” 
Both Cooper’s Case and the Delta Properties Case were concerned 
with quite typical administrative powers. It is probably signifi- 
cant that the judgment contains no reference to Nakkuda Ali v. 
Jayaratne.* It would seem, then, that so far as the High Court 
is concerned, Australia is not witnessing the “twilight of natural 


justice”, the phrase used by Mr. H. W. R. Wade after Nakkuda 
Ali’s Case! 


Prohibition to the Queensland Industrial Court, Privative Clause. 


In two recent cases the Supreme Court of Queensland has 
ordered prohibition against the Industrial Court: R. v. Industrial 
Court, ex p. Brisbane City Council'® and R. v. Industrial 
Court, ex p. Wilkinson.6 The decision in the second case was 
upheld by the High Court on appeal.!”_ It was held in both cases 
that the Industrial Court had exceeded its jurisdiction, in spite 
of the extremely wide powers conferred on the Court by the 
Industrial Conciliation and Arbitration Acts 1932 to 1955 to deal 
with industrial matters (ss. 7, 8) and the very broad definition of 
“industrial matter” in s. 4. And prohibition was ordered in the 


11. (1863) 14 C.B.N.S. 180 at 194. 14. 67 LQ.R. 103. 

12... (1955) 95 CLR. 11 at 18. 15. [1957] St.R.Qd. 553. 

13. [1951] A.C. 66. 16 [1958] Qd.R. 80. 

17. sub nom. A-G. v. Wilkinson, in re The Industrial Court [1958] A.L.R. 
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face of a comprehensive privative clause (s. 21) in the following 
terms :— 

(2) ... every decision of the Court shall be final and 
conclusive, and shall not be impeachable for any informality 
or want of form, or be appealed against, reviewed, quashed, 
or in any way called in question in any Court on any account 
whatsoever. 

(3) Proceedings in the Court shall not be removable by 
certiorari, and no writ of prohibition shall be issued, and no 
injunction or mandamus shall be granted by any Court other 
than the Industrial Court in respect of or to restrain pro- 
ceedings under any award, order, proceedings, or direction 
relating to any industrial matter or any other matter which, 
on the face of the proceedings, appears to be or to relate to 
an industrial matter or which is found by the Court to be an 
industrial matter. 


In an article published in an earlier volume of this Journal 
dealing with the judicial interpretation of privative clauses relat- 
ing to State tribunals,'® the writer rashly ventured the opinion 
that the conjunction of the wide positive grant of powers to the 
Industrial Court and the wide terms of the privative clause made 
it inconceivable that any situation would arise in which a writ of 
prohibition could be issued to the Court. 

The substance of both cases before the Industrial Court was 
of an unusual kind. The Brisbane City Council Case was a 
dispute between employer and employee and so was clearly an 
“industrial matter” within the definition of the Acts. Wiulkinson’s 
Case was concerned with the week-end trading hours of petrol 
stations and arose under certain special provisions in the Acts. 
As such it was not regarded by the Supreme Court or the High 
Court as an “industrial matter”, nor was there any specific finding 
by the Industrial Court that it was an “industrial matter”. It is 
not intended here to discuss the Supreme Court and High Court 
judgments so far as they held that the Industrial Court exceeded 
the positive terms of its jurisdiction. Of more general interest is 
the attitude taken towards the privative terms of s. 21. 

In the Brisbane City Council Case Philp J. (with whose 
judgment the other members of the Full Court agreed) subjected 
sub-sec. (3) of s. 21 to a careful grammatical analysis from which 
it emerged somewhat eroded. His conclusion was that apart from 
certiorari the provision was aimed at preventing the issue of 


18. Parliament v. Court: The Effect of Legislative Attempts to Restrict the 
Control of Supreme Courts over Administrative Tribunals through the 
Prerogative Writs, 1 U.Q.L.J. No. 2 p. 39 at p. 49. 
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process from the Supreme Court against only tribunals or bodies 
other than the Industrial Court itself, e.g. industrial magistrates, 
who were subject to the supervisory jurisdiction of the Industrial 
Court. He supported this conclusion by a historical account of 
the legislation which is plausible but not entirely convincing. 
However this may be, his interpretation received the weighty 
endorsement of Dixon C.J., Fullagar J. and Taylor J., in Wilkin- 
son’s Case. The result, on this view, is that a decision of the 
Industrial Court cannot be quashed by certiorari but can be ren- 
dered nugatory by prohibition. Furthermore prohibition may be 
ordered to stop proceedings before an industrial magistrate if the 
Supreme Court is of opinion that they do not concern an indus- 
trial matter, unless a party applies to the Industrial Court for and 
obtains a finding by that Court that they do concern an industrial 
matter, yet no such finding by the Industrial Court can preclude 
prohibition in respect of proceedings before that Court itself. This 
does seem a somewhat remarkable result. However, it is certainly 
true that the language of s. 21 (3) is most infelicitous, from any 
point of view, and there is ample judicial precedent for the require- 
ment of clear words to restrict the citizen’s rights under the 
prerogative writs. 

If sub-sec. (3) of s. 21 was ineffective to preclude prohibition 
to the Industrial Court, what of sub-sec. (2)? In the Brisbane 
City Council Case Philp J. was content to rely on earlier Queens- 
land decisions in which similar privative words were held insuffic- 
ient to prevent the issue of prohibition, decisions which are in 
fact supported by other Australian cases.!® All Fullagar J. (with 
the concurrence of Dixon C.J. and Taylor J.) had to say on the 
subject in Wilkinson’s Case was: “Very clear words are required to 
take away the remedy of prohibition where that important and 
valuable remedy would be available at common law: see e.g., 
Jacobs v. Brett (1875) L.R. 20 Eq. 1, at p. 6. The words of s. 21 
(2) cannot be interpreted as having that effect.” 

Whatever may have been the judicial attitude in the past 
to privative clauses of this kind, one would think that some re- 
consideration would be prompted by the decision of the House of 
Lords in Smith v. East Elloe Rural District Council.2® In none of 
the judgments in either of the two cases under review was any 
reference made to this important case, though it is fair to say 
that in neither case do counsel appear to have drawn the attention 
of the court to it. In that case a majority of the House (Viscount 
Simonds, Lord Morton of Henryton, and Lord Radcliffe, Lord 


19. See the article referred to in n. 18 above at p. 45. 
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Reid and Lord Somervell of Harrow dissenting) held that a 
privative clause in the simple form, “Subject to the provisions of 
the last foregoing paragraph, a compulsory purchase order . . . 
shall not . . . be questioned in any legal proceedings whatso- 
ever ...”, precluded any attack on the validity of the order on 
the ground that it was made in bad faith. It is true that the 
remedy sought by the plaintiff in this case was not a prerogative 
writ—it was an action for damages, injunction, and a declaration 
that the compulsory purchase order was invalid. But certiorari 
and prohibition are appropriate procedures for attacking compul- 
sory purchases orders, and the speeches of the majority judges 


were in quite general terms, as the following quotations amply 
show.” 


Viscount Simonds:?? “I think that anyone bred in the tradi- 
tion of the law is likely to regard with little sympathy legislative 
provisions for ousting the jurisdiction of the court, whether in 
order that the subject may be deprived altogether of remedy or 
in order that his grievance may be remitted to some other tri- 
bunal. But it is our plain duty to give the words of an Act their 
proper meaning and, for my part, I find it quite impossible to 
qualify the words of the paragraph in the manner suggested . . . 
What is abundantly clear is that words are used which are wide 
enough to cover any kind of challenge which any aggrieved person 
may think fit to make. I cannot think of any wider words ... 
It was urged by counsel for the appellant that there is a deep- 
rooted principle that the legislature cannot be assumed to oust 
the jurisdiction of the court . . . except by clear words, and a 
number of cases were cited in which the court has asserted its 
jurisdiction to examine into an alleged abuse of statutory power, 
and, if necessary, correct it. ...My Lords, I do not refer in 
detail to these authorities only because it appears to me that they 
do not override the first of all principles of construction, that 
plain words must be given their plain meaning.” 


Lord Morton of Henryton:2* “I think that the decision in 
Calder v. Halket®* would have been different if the section had 
read, ‘No judgment, decree or order of the said court shall be 
questioned in any legal proceedings whatsoever’. Such words 
would, I think, clearly ‘preclude all enquiry’ by preventing any 
complainant from raising the question whether the order had or 
had not been made without jurisdiction.” 


21. In all the quotations the italics are the writer’s. 
22. At 750-1. 

23. At 758. 

24. (1840) 3 Moo.P.C. 28. 
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Lord Radcliffe:?5 “It is quite true, as is said, that these are 
merely general words: but then, unless there is some compelling 
reason to the contrary, J should be inclined to regard general 
words as the most apt to produce a corresponding general result.” 
“Merely to say that Parliament cannot be presumed to have 
intended to bring about a consequence which many people might 
think to be unjust is not in my opinion, a principle of construction 
for this purpose. In point of fact, whatever innocence of view may 
have been allowable to the lawyers of the eighteenth and nine- 
teenth centuries, the twentieth century lawyer is entitled to few 
assumptions in this field. It is not open to him to ignore the fact 
that the legislature has often shown indifference to the assertion of 
rights which courts of law have been accustomed to recognise and 
enforce, and that it has often excluded the authority of courts 
of law in favour of other preferred tribunals.” 

Australian courts may cling to their “innocence of view” in 
respect of privative clauses like s. 21 (2) of the Industrial Con- 
ciliation and Arbitration Acts, but the Privy Council may one 
day be called upon to reconsider the matter. 


Prohibition and Certiorari to Tribunals which do not make Final 
Decisions 


There are Australian authorities for the proposition that 
writs of prohibition and certiorari cannot be issued to correct 
errors of special tribunals which have no power to make decisions 
immediately determining rights and duties of citizens, but have 
power only to make decisions which are subject to approval by 
another authority or recommendations to another authority or 
the like.2 But this proposition is clearly inconsistent with such 
famous cases as R. v. Electricity Commissioners, ex p. London 
Electricity Joint Committee Co.”* and Estate and Trust Agency 
vu. Singapore Improvement Trust,?* in both of which cases the 
fact that the authority’s decision was subject to approval by 
another body or was in the form of a recommendation to another 
body was no bar to the issue of a prerogative writ. These cases 
were followed by the New South Wales Supreme Court in Ex 
parte Hopkins.2® The question was raised again before the Full 


Court of the Supreme Court of Queensland in R. v. Fowler, ex p. 
McArthur;*® 


25. At 767, 769. 

26. e.g. Newcastle Coal Co. v. Firemen’s Union (1908) 6 C.L.R. 466; R. v. 
Macfarlane, ex p. O’Flanagan and O'Kelly (1923) 32 CLR. 518; R. v. 
Warden at Toowoomba, ex p. Walsh [1942] St.R.Qd. 303. 

[1924] 1 K.B. 171. 28. [1937] A.C. 898. 
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By the Rules made under the Police Acts 1937 to 1955 pro- 
vision is made, when the Commissioner of Police has reason to 
suspect that a member of the police force has been guilty of an 
offence against the Acts or Rules or that a member of the force 
should be dismissed for unfitness, for the member to be charged 
accordingly by the Commissioner and for the Minister to appoint 
a person to conduct an investigation of the charge. All evidence 
and addresses given before the investigator must be taken down in 
writing and forwarded to the Commissioner with the investi- 
gator’s report, in which he is required to state whether he con- 
siders the charge proved. The Commissioner then decides what 
punishment, if any, should be meted out to the member charged. 
In this case charges were preferred against two constables, and a 
stipendiary magistrate was appointed by the Minister to conduct 
the investigation. After the investigation opened counsel for the 
constables submitted that the magistrate had no jurisdiction to 
proceed because the charges had not been properly laid under the 
Police Rules. The magistrate ruled against this submission and 
certiorari was sought from the Supreme Court to quash that 
decision, on the basis that proper laying of a charge was a con- 
dition precedent to the conduct of the investigation. 


It is open to question whether an application for certiorari 
Was in any event an appropriate procedure in these circumstances, 
but O’Hagan J. and Hanger J., who gave the main judgments 
(Stanley J. concurring in their conclusions), concentrated on the 
jurisdictional issue and held that the investigator did not con- 
stitute a quasi-judicial tribunal within the scope of certiorari. It 
was held that a statutory authority could not be quasi-judicial 
in this sense unless it had power to make a decision determining 
tights and duties. This in spite of the inevitable reference to 
Atkin L.J.’s constantly quoted dictum in the Electricity Commis- 
stoners’ Case.*! “Whenever any body of persons, having legal 
authority to determine questions affecting the rights of subjects 
and having the duty to act judicially, act in excess of their legal 
authority they are subject to the controlling jurisdiction of the 
King’s Bench Division exercised in these writs.” Atkin L.J. 
spoke of decisions affecting rights, not determining rights. “Affec- 
ting” is a term which is clearly wider than “determining”. Its 
outer limits may well be vague, but is there any reason to suppose 
that Atkin L.J. did not use it deliberately, not wishing to confine 
the benefits of certiorari and prohibition within too definitely 
narrow limits? If the investigator’s report under the Police Rules 
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that the policeman was or was not guilty of an offence did not 
“affect” his rights, what was the purpose of the investigation? 
Hanger J. certainly recognised this point: “While the procedure 
adopted for securing a report by an independent tribunal on 
alleged misconduct by a police officer suggests the importance of 
the report and the value to be attributed to it, I think that the 
decision of the Commissioner to be made consequent on the 
report is such a discretionary matter that it should not be held 
that the investigating tribunal is subject to certiorari in respect 
of the making of the report”. Why does the discretion reposed in 
the Commissioner affect the issue? It cannot be denied that a 
finding by the investigator that the charge is proved is likely to 
weigh heavily with the Commissioner. And the procedure laid 
down for the investigation in the Police Rules with great care 
and particularity is clearly designed to give the accused police- 
man all the protection of a judicial proceeding. 


Hanger J. made no attempt to explain away the discretion 
in the higher authorities in the Electricity Commissioners’ Case*? 
and the Singapore Improvement Trust Case** which did not pre- 
vent certiorari or prohibition from issuing to the recommending 
tribunals. O’Hagan J., however, undertook that task. He 
asserted that the Commissioners and the Trust in those cases did 
make a determination of legal rights, though it did not become 
effective unless and until approved by the higher authority. In 
both cases, he said, it was the order of the initial tribunal which, 
when approved, was the operative legal act. It is true that it 
would be an abuse of language to describe the report of the investi- 
gator under the Police Rules in these terms, but as a matter of 
substance the distinction is surely an extremely fine one, especi- 
ally when it is realised that the higher authority in the Electricity 
Commissioners’ Case had statutory power not merely to approve 


or disapprove of the Commissioners’ order but to approve it with 
variations of its own. 


It is submitted that the Supreme Court in McArthur’s Case 
was unnecessarily complicating still further a complicated enough 
branch of the law. And this was done not in pursuance of any 
clearly expressed view of judicial policy but by means of uncon- 
vincing verbal distinctions. Surely it ought to be accepted that 
certiorari and prohibition are proper remedies for correcting 
errors of jurisdiction and of certain other kinds by any statutory 
authority which is required to act in a judicial (or “quasi-judicial”’) 
manner, whatever sort of decision it is set up to arrive at. There 
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are difficulties enough, often, in determining whether an authority 
is required to act in a judicial manner, but there could be no doubt 
whatever on that score in this case. If certiorari and prohibition 
are not available to control jurisdictional errors by the investi- 
gator, they are not available to control breaches of natural justice. 
What remedy is to be sought if an investigator blatantly ignores 
the clear requirements of the Police Rules designed to give the 
accused policeman a full and fair opportunity to defend himself? 
An injunction or a declaration may perhaps be the answer. It may 
well be that in McArthur’s Case there was little merit in the 
allegation of lack of jurisdiction, but since the case was not decided 
on that ground one is left with the uncomfortable feeling that the 
prosecutors may have had merit and law on their side but their 
legal advisers, through no fault of theirs, chose the wrong pro- 
cedure. It is time that the law concerning the remedies for abuse 
or excess of power by statutory authorities was completely over- 
hauled and simplified. The decision in McArthur’s Case adds 
another reason to the already long list. 
Ross ANDERSON* 


LAND LAW 
Landlord and Tenant—The Fair Wear and Tear Clause 


The obligation of a tenant who has covenanted to keep the 
premises in repair, fair wear and tear excepted, which appeared 
to have been settled by the Court of Appeal in Taylor v. Webb,' 
is again put in doubt by the Court of Appeal in Brown v. Davies? 

In Taylor v Webb parts of a building became uninhabitable 
because wind, rain, and decay caused defects in roofs and sky- 
lights, the damage extending to the interior through non-repair 
of the initial defects. This damage was held to be within a fair 
wear and tear exception. 

In this case the covenant was in a simple form, and the only 
question of construction was the meaning of the exception. In 
Brown v. Davies, on the other hand, the covenant contained what 
on their face were inconsistent undertakings, viz., (a) to keep the 
interior in good repair and condition except as to dilapidations or 
damage resulting from reasonable wear and tear, and (b) to per- 
mit the landlord to enter and view, and upon notice by the land- 
lord to carry out any interior repairs and decorations necessary to 
put the premises in as good a state as at the time of the lease. 


1. [1937] 2 KB. 283. 2. [1958] 1 QB. 117. 
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Reading this covenant as a whole, the view could well be taken 
that the effect of the second clause (containing no exception of fair 
wear and tear) was to restrict the scope of the exception in the 
first clause; and on this ground Taylor v. Webb could well be 
distinguished. But the Court of Appeal went further and refused 
to treat Taylor v. Webb as establishing a general principle that 
under a covenant to repair, fair wear and tear excepted, the 
covenantor is under no obligation to repair damage resulting from 
fair wear and tear. 

In the first place, the members of the Court treated Taylor 
v. Webb as a special case depending on special circumstances. As 
to this, it may be pointed out that a closer examination of the 
case than probably was given to it in this unreserved decision 
shows that the complications of the case were incidental, 
and that the essential issue was decided on the basis of a general 
principle. 

Secondly, the decision in Taylor v. Webb was somewhat dis- 
paraged as being inconsistent with that of Tindal C.J. in Gutter- 
idge v. Munyard, a case frequently cited in connection with 
covenants to repair. In this case there was a lease of a house for 
21 years. The lessee covenanted that he would well and sufficiently 
repair, uphold, support, etc. the buildings etc. with all needful and 
necessary reparations and amendments, and at the end of the 
term would yield up the said messuage, so well and sufficiently 
repaired, etc. “(reasonable use and wear thereof in the meantime 
only excepted)”. There was a proviso for re-entry on breach of 
covenant. During the term the lessor brought ejectment on the 
ground of forfeiture by breaches of covenant. The evidence 
showed that the building was of the age of between two and three 
centuries at least, and was in a dilapidated condition, and that the 
lessee had not done much to it. 


Instructing the jury, Tindal C.J. said: “Where a very old 
building is demised, and the lessee enters into a covenant to 
repair, it is not meant that the old building is to be restored in a 
renewed form at the end of the term, or of greater value than it 
was at the commencement of the term. What the natural opera- 
tion of time flowing on effects, and all that the elements bring 
about in diminishing the value, constitute a loss, which, so far as it 
results from time and nature, falls upon the landlord. But the 
tenant is to take care that the premises do not suffer more than the 
operation of time and nature would effect; he is bound by reason- 
able applications of labour to keep the house as nearly as possible 


3. (1834) I Moo. & R. 334. 
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in the same condition as when it was demised... The jury are 
to say whether or not the lessees have, in the present instance, 
done what was reasonably to be expected of them, looking to the 
age of the premises, on the one hand, and the words of the coven- 
ant which they have chosen to enter into, on the other”. The 
jury found that the covenant had not been broken. In the later 
case of Young uv. Mantz,‘ also reported as Mantz v. Goring,’ 
Tindal C.J. explained Gutteridge v. Munyard as laying down the 
rule that “the lessor was not to expect a good, new house at the 
end of the term; he was bound to make allowance for dilapi- 
dations of time, by which a new house was converted into an old 


” 


one’. 


As to this decision, two points may be noted. Firstly, no 
specific reference is made by Tindal C.J. to the fair wear and tear 
exception, nor is there such reference in later cases before Miller 
v. Burt® and Haskell v. Marlow’ in which the decision is applied 
or referred to. The statement appears to be concerned with 
the general obligation of a lessee under a covenant to repair, with 
special reference to leases of old houses for a substantial term.® 
Secondly, and this perhaps explains the lack of reference to the 
fair wear and tear clause, that clause in the covenant in Gutber- 
idge v. Munyard is linked only with the undertaking to yield up in 
repair, not with the previous undertaking to keep in repair during 
the term, as will appear more clearly on reference to the full 
text of the covenant set out in the report. There is nothing in 
Tindal C.J.’s instruction to the jury to show that he was consider- 
ing the effect of a fair wear and tear exception, for otherwise he 
would surely have mentioned it. It may well be, as Lord Ever- 
shed said in Brown v. Davies, that in Taylor v. Webb the Court 
did not intend to lay down a broad proposition inconsistent with 
the long-established statement of Tindal C.J.; but the reason, 
it is submitted, is that that statement was not a statement about 


the fair wear and tear exception with which the Court was con- 
cerned in Taylor v. Webb. 


It should, however, be observed that in the nineteenth cen- 
tury the fair wear and tear exception was apparently regarded as 
not being of much significance. An early application of Gutteridge 
v. Munyard was in Young v. Mantz, also reported as Mantz v. 
Goring.!° From the latter report, it appears that there was a 
fair wear and tear exception, but nothing was made of this, and in 


4: T LECH. 204. 8. ibid at 52. 

5. 4 Bing. N.C. 451. % FEJECPO 208 

6. (1918) 63 Sol. Jo. 117. 10. 4 Bing. N.C. 451. 
7. [1928] 2 K.B. 45. 
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the former report it is not even mentioned. Again, in Lister v. 
Lane" Tindal C.J.’s statement was treated as applicable to a case 
in which there was no fair wear and tear exception; and this may 
indicate that a fair wear and tear exception was regarded as 
having no significance. But this negative attitude can hardly 
be treated as depriving of authority a carefully considered positive 
decision like that in Taylor v. Webb. 


Periodic Tenancies—Notice to Quit. 


At common law a notice to terminate a periodic tenancy is 
invalid if it expires otherwise than at the end of a period of the 
tenancy, even if the period of notice covers more than a full period 
of the tenancy (or a second half-year in the case of a yearly ten- 
ancy) and so is given for a longer period than is necessary. 
Accordingly, where a party has made an error as to the end of a 
period, or has been unable to prove what the period was, his 
notice to quit has been held invalid. Where a party is in doubt 
as to the period, he can overcome the difficulty by giving a notice 
in some such terms as to quit “on the last day of the next period 
of the tenancy which shall commence after the giving of this 
notice”, or in the case of a yearly tenancy “on the expiration of 
the year of the tenancy which shall expire next after the end of 
one half year from the date of this notice”. With 
such a notice, if for example the party holds his hand 
for two months in the case of a monthly tenancy, the 
tenancy must then have determined. However, parties have not 
always taken this precaution, and notices of ample length have 
been held invalid because the dates have not corresponded or there 
has been failure to prove the precise period of the tenancy.!? 

Section 66 of the Landlord. and Tenant Act of 1948 was 
designed to remedy this situation. It provides that a notice to 
quit may expire at any time, although the expiry date is not the 
last day of the period. of the tenancy, if in the case of prescribed 
premises the applicable provisions of Part III of the Act (ze. 
s. 42) have been complied with, or in the case of non-prescribed 
premises the notice is for the period, if any, agreed upon by the 
parties, or, where there is no agreement, “for a period not less 
than that required by law”. 


In an earlier issue of this Journal’ the view was put forward 
that this provision does not enable a party to terminate a ten- 
ancy sooner than he could have done so at common law by a notice 


1]. [1893] 2 QB. 212. 
12. See Amad v. Grant; Grosglik v. Grant 74 C L.R. 327. 
13.. Vol. 1, No: 2; p. 20. 
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given on the same day, e.g. in the case of a weekly tenancy, to 
give notice at the middle of one week and thereby terminate it 
at the middle of the next week. It was suggested that the mini- 
mum period of notice required by s. 42 in the case of prescribed 
premises and “by law” in the case of non-prescribed premises is 
not merely a general period of a week for a weekly tenancy, a 
month for a monthly tenancy, and so on, but the period that 
would have been required at common law in the actual circum- 
stances of the case for a notice given on the day on which it was 
in fact given; that is to say, a period of notice including the second 
half-year of a yearly tenancy or a full period of any other periodic 
tenancy. A notice would thus, by s. 66, not be invalid if it 
overran a period of the tenancy, but would still be invalid if it 
purported to terminate the tenancy sooner than it could have done 
so at common law 


A different view, however, has been taken by the Full Court 
in Gilshenan v. Hancox.4 The parties agreed to a tenancy of 
prescribed premises from month to month (calendar month), at 
a weekly rental payable in advance, determinable on one calendar 
month’s notice in writing. A calendar month’s notice to quit was 
given, not corresponding with the period of tenancy. The Court 
held that such a notice was validated by s. 66 of the Landlord and 
Tenant Act, though it held the notice in the actual case to be 
invalid, because there was no relation of landlord and tenant 
between the lessee and the person who gave the notice, the latter 
being a purchaser to whom the legal estate had not been conveyed. 
Philp J., with whom O’Hagan J. agreed, held that the term 
“period” in s. 42 refers only to the length of notice required either 
by law or by the contract, and that so long as this length 
of notice is given s. 66 makes it immaterial on what day the period 
expires. In this case the parties expressly agreed upon the 
length cf notice to be given, and Philp J. did not discuss the ques- 
tion what the required length of notice would be in the absence of 
express agreement. Presumably, for reasons to be mentioned 
later, he would have treated the rent period as the period of notice 
required. Hanger J. adopted a different line of reasoning, taking 
the view that s. 42 (2) (b) was not a provision which the land- 
lord (or the notice) must comply with: the words were not apt 
to express this meaning. 


In Gilshenan v. Hancox the weekly rent day would rarely 
coincide with the end of a period of the tenancy, and this raised 


14. [1958] Qd.R. 111. 
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special considerations. An interesting aspect of Philp J.’s judg- 
ment is the importance he attached to the rent period. Dealing 
with the judgment of Lush J. in Queen’s Club Gardens Estates 
Ltd. v. Bignell, in which it was held that a notice to quit must 
expire at the end of a period of the tenancy, he said that “the 
fundamental reason for his decision was that if notice could be 
given to expire in the middle of a weekly period there would be no 
provision in respect of rent for the odd days”. He pointed out 
that in that case the tenancy period and the rent period coincided; 
but if they had not (as in Gilshenan v. Hancox), he considered 
that Lush J. would have decided that the landlord must give 
reasonable notice expiring not at the end of a tenancy period but 
(if the rent were payable in advance) at the end af a period 
for which rent had been paid. Accordingly in Gilshenan v. 
Hancox, so far as the matter depended on the contract made by 
the parties, he added to the express agreement for a calendar 
month’s notice an implied term by which the notice must expire 
at the end of a rent period. He saw no reason why it should 
expire at the end of a period of the tenancy. 


With deference, however, it is submitted that Lush J.’s 
reasoning did not so much depend on the rent period as to lead to 
this result where the tenancy period and the rent period do not 
coincide. Primarily, Lush J. based his decision on the essential 
nature of a periodic tenancy. “It seems to me to follow from the 
nature of a weekly tenancy—and the same principle will apply in 
the case of any other periodic tenancy—that the notice to quit 
must expire at the end of a particular week. A weekly tenancy 
is a tenancy by the week, just as a quarterly tenancy is a tenancy 
by the quarter. If the week’s notice to quit is not given so as to 
expire at the end of a particular week, but at some other time, then 
another week begins before the notice expires, and this must mean 
that another complete week has begun. The tenancy being by 
the week, I do not see how it is possible for either party to give 
a notice to quit to expire during the currency of a week. When a 
fresh week begins the tenancy continues for another week, just as 
in the case of a quarterly tenancy, when a fresh quarter begins, the 
tenancy continues for another quarter.” It is true that he later 
referred to the difficulty as to rent that would arise if the 
tenancy were terminated during a period, obviously assuming 
that rent and tenancy periods were the same. But this, it is 
submitted, was not the essential ground of his decision; for his 
statement of principle quoted above does not depend on rent 


5; [i924] 1 RB. 11. 
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considerations, and when he went on to deal with the authorities 
the cases he relied on were cases concerning the nature of a 
periodic tenancy in which questions as to payment of rent did not 
arise. One of these cases was Gandy v. Jubber,® in which a 
yearly tenancy was described as being, after the initial year or 
years, “a springing interest arising upon the first contract and 
parcel of it, so that if the lessee occupies for a number of years, 
these years by computation from the time past make an entire 
lease for so many years, and that after the commencement of each 
new year it becomes an entire lease certain for the years past, and 
also for the year so entered on ...”. Thus at the commence- 
ment of each new period the term for which a periodic tenant 
holds is extended to the end of that period, and at common law 
notice to quit cannot terminate the tenancy before the end of the 
term to which the tenant has become entitled. 


The decision of the Full Court in Gilshenan v. Hancox does 
not expressly deal with the effect of s. 66 on periodic tenancies of 
non-prescribed premises, but it would follow from it that the 
period of notice to be given would be one at least equal in length 
to the period of the tenancy (or, in Philp J.’s view, the rent 
period). In the case of prescribed premises, s. 66 fails to deal 
with notice to quit by a tenant. The notice must comply with 
the applicable provisions of Part III of the Act, but none of these 
are applicable to notice by a tenant. Presumably the period of 
notice would have to be that required by law or by the agreement, 
as is specifically provided in the case of non-prescribed premises 
by s. 66 (2) (b). 

The effect of s. 66, as construed by the Full Court, is to 
abclish periodic tenancies of premises to which s. 66 applies; for 
if a tenancy can be terminated on any day, and no rights accrue 
to the tenant because a period has commenced, the tenancy lacks 
the characteristic of periodic extension which is the distinguishing 
feature of periodic tenancies. What at common law would be 
periodic tenancies would now fall into a class of tenancies inter- 
mediate in character between tenancies at will and periodic ten- 
ancies, i.e. those created to continue indefinitely and declared to 
be terminable by a specified notice to quit “at any time”, or 
limited to continue “until” such and such notice is given. How- 
ever, s. 66 no longer applies to all tenancies. By section 4A, 
inserted by the Amendment Act cf 1957, the provisions of the 
Landlord and Tenant Act other than section 4A do not apply to 
premises leased for the first time after 1 December 1957 or to 


16, 9B. &S, 15, 122 E.R. 914. 
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premises previously leased but not leased during the three years 
ending on that day. 


Option of Purchase—Nature of Option. 


The Appeal Committee of the House of Lords has refused 
leave to appeal’? from the decision of the Court of Appeal in 
Griffith «. Pelton8 In this case a lease for 21 years contained an 
option of purchase, to be exercised only during the term within 
the year following the death of the lessor if the lessor died during 
the term. The lease was assigned, and the lessor having died dur- 
ing the term, the assignee of the lease claimed to exercise the 
option. In case the assignment of the lease (which did not 
expressly extend to the option of purchase) had been ineffectual 
to assign the option, the original lessee expressly assigned the 
benefit of the option to the assignee of the lease immediately 
before the option was exercised. The executrix of the lessor 
refused to carry out the option agreement, and in an action by 
the assignee for specific performance counsel for the executrix 
submitted that an option agreement in a lease does not touch and 
concern the land and therefore does not run with the land so as 
to enable an assignee of the lease to enforce it. He relied on 
Woodall v. Clifton'® in which the Court of Appeal held that an 
option of purchase in a lease is not a covenant that touches and 
concerns the land so as to run with the reversion and be enforce- 
able against an assignee of the reversion under the Grantees of 
Reversions Act. He argued that equally it is not such a covenant 
as will run with the land so as to be enforceable by an assignee 
of the lease. The Court of Appeal held, however, that the 
decision in Woodall v. Clifton, that the burden of the option agree- 
ment did not run with the reversion, did not prevent the Court 
from holding that the benefit of it could be assigned by the 
lessee. For this view the Court found support in In re Adams 
and the Kensington Vestry,2® Friary Holroyd and Healey’s 
Breweries Ltd. v. Singleton,4 and Batchelor v. Murphy.2* 

In the first two of these three cases there was no discussion 
of the question whether an assignee of a lease can enforce an 
option of purchase contained in the lease, but there was fairly 
clearly a tacit assumption that he can. In the third case this 
assumption was less relevant to a decision on the matters in issue, 
but Lord Atkinson said that “when there is a collateral agreement, 
it is not necessarily transferred by a transfer of the lease, but 


17. See [1958] 1 W.LR. 65. 20. 24 Ch.D. 199. 
18. [1957] 3 W.L.R. 522. 21. [1899] 1 Ch. 86. 
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it is perfectly competent to the contracting parties if they are 
so inclined to use language which will carry in a collateral agree- 
ment just as well as any stipulation springing from the relation 
of landlord and tenant”. In all three cases there was of course 
no discussion of the principle on which this tacit assumption 
rested. Nor is the principle indicated clearly in Griffith v. Pelton. 

The care taken to distinguish Woodall v. Clifton might give 
the impression that the Court’s view was that that case was no 
authority against the running of an option covenant on an as- 
signment of the lease. The enforceability of the option could not, 
however, have depended on the doctrine of covenants running 
with the land, for covenants run only if they touch and concern 
the land, and it is well settled that an option of purchase is not 
such a covenant. The basis of the view tacitly adopted in the 
earlier cases must have been that the option was assignable as 
a chose in action, either in equity, or at law under the provision 
of the Judicature Act (Queensland Act s. 5(6)) which allows 
the assignment of “any debt or other chose in action”. This, it is 
submitted, is what Griffith v. Pelton also must be taken to have 
decided. In this respect the decision breaks no new ground, but 
rests on the long recognised principle of the assignability of a 
chose in action. 

In Griffith v. Pelton an option of purchase was described as 
a conditional contract of purchase. This is one of the four pos- 
sible views as to the nature of an option that were canvassed in 
Goldsbrough, Mort &§ Co. v. Quinn.2* All three members of the 
High Court rejected the view that the option in that case was 
merely a contract to keep an offer open, and that subject to lia- 
bility for damages for breach of the option agreement the optionor 
could withdraw the offer. But three other possible views were 
accepted by one or other of them. Firstly, Griffith C.J. and 
O’Connor J. held that it was a conditional contract of sale: this 
is the view taken by the Court of Appeal in Griffith v. Pelton. 
The condition is that the optionee shall give the agreed notice 
and make the agreed payment, etc. If he does so the conditional 
contract becomes absolute (see per Dixon C.J. in Macdonald v. 
Robins**); if within the stipulated time he does not, it lapses. 
Secondly, O’Connor J. suggested an alternative view, that if what 
the optionor undertakes is to keep an offer open, and he repudi- 
ates his undertaking, he will be compellable in equity to give to 
the optionee the interest the latter would have acquired if the 
optionor had observed his undertaking. Thirdly, Isaacs J. took 
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the view that an option is an offer which is irrevocable even at law, 
and which can be accepted by the optionee so as to complete a 
contract even though the optionor purports to revoke it before 
acceptance. In some later cases this difference of opinion was 
left unresolved, but in Commissioner of Taxes (Q.) v. Camphin®® 
Latham C.J., with whom the other members of the Court con- 
curred, said: “An option given for value is an offer, together with 
a contract that the offer will not be revoked during the time, if 
any, specified in the option. If the offer is accepted within the 
time specified a contract is made, and the parties are bound. If 
the offeror, in breach of his agreement, purports to revoke his 
offer, his revocation is ineffectual to prevent the formation of a 
contract by the acceptance of the offer within the time specified.” 
Goldsbrough, Mort &% Co. v. Quinn and later cases were cited, 
but without reference to other possible views of the nature of an 
option that had been put forward in them. 


In Ballas v. Theophilos®® these and other authorities were 
considered by Smith J. He said that support could be found in 
them for two different views as to the true nature of an option to 
purchase, “one being that it is a conditional cr contingent contract 
of sale, and the other that it is merely an offer to sell coupled with 
a contract not to revoke the offer.” He thought that he siould 
adopt the first of the two conflicting views, and was not pre- 
cluded by authority from doing so. Referring to cases support- 
ing the second view he said: “But it neeeds to be borne in mind 
that in such cases this terminology may have been adopted merely 
for convenience and upon the view that the result could not be 
affected by its adoption . . .” 

The case went on appeal to the High Court?’ where it was 
disposed of on a ground not raising the question under consider- 
ation here. However Williams J., dealing with Smith J.’s judg- 
ment, discussed his view as to the nature of an option of pur- 
chase, and disagreed with it, saying: “It was pointed out in 
Helby v. Matthews*® by Lord Herschell and Lord Watson that it 
is only in a popular sense that the giving of an option creates a 
conditional contract of sale because there can be no contract of 
sale until there is not only a person who has contracted to sell 
the property but also a person who has contracted to purchase it 
and until an option has been exercised there is only the former 
and not the latter person... It is the due exercise of the option, 
or in other words the acceptance by the optionee of the offer con- 
tained in the opticn, that creates the contract of sale.” However, 


oo. 97 CIR. 927. 27. See 31 A.L.J. 917. 
26. [1958] V.R. 576. 28. [1895] A.C. 471. 
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in the earlier case of Macdonald v. Robins*® Dixon C.J. described 
an optionee acting for himself and another lessee as “claiming 
to make absolute by the exercise of a choice belonging to him the 
contingent contract of purchase contained in the clause, contingent 
upon an election to be made by, or under the authority of, the 
two lessees.” 

As to this difference of opinion it may be observed that 
options do not all take the same form, and that each of the 
two main views of the nature of an option may be correct as to 
one or other of the forms adopted. Thus an option of purchase 
in a lease may be, as in Griffith v. Pelton, an undertaking to sell 
(or to convey) if the optionee does certain things. The under- 
taking is immediately binding on the optionor, and is more than a 
mere offer requiring acceptance before a contract arises. It may 
be, as Williams J. considered, that until exercise of the option 
there is no contract of sale; but nevertheless there is a contract 
which, although perhaps not a contract of sale or even a con- 
tingent contract of sale, binds the optionor to convey and the 
optionee to pay the purchase price etc. on fulfilment of the 
conditions prescribed by the contract. No new contract has to 
be made by acceptance of a previously unaccepted offer, any more 
than where, for example, there is a contract to pay money on an 
event that may not occur. Although such a contract has been 
described as a conditional contract, it is not the contract, but 
performance under it, that depends on a condition. 

If on the other hand an option takes the form of an offer to 
sell land at a certain price, with a further undertaking for a named 
consideration to keep the offer open for, say, one month, no 
undertaking to sell becomes operative as a contract until the 
offer is accepted. As to such an option Griffith C.J. said in 
Goldsbrough, Mort & Co. v. Quinn:*© “If, however, the only 
promise were a promise not to withdraw the offer, I should have 
some difficulty in saying that a breach of it could not be properly 
compensated for in damages.” Thus Griffith C.J. apparently was 
not disposed to regard a contract to keep an offer open as making 
the offer irrevocable; for if it could be accepted despite revocation 
there would be a new specifically enforceable contract. As to 
this type of option, however, the irrevocable offer theory, sup- 
ported by Isaacs J., would seem to be preferable to that of 
Griffith C.J. 

But in some cases options do not take either of these clear- 
cut forms. Thus in Goldsbrough, Mort & Co. v Quinn the option 
took the form that in consideration of the sum of five shillings 


29. ‘SO CER: SES; 525. 30. 10 C.L.R. 674, 678, 679. 
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the optionor did “hereby grant to Goldsbrough, Mort & Co. Ltd. 
the right to purchase” certain lands. The form was similar in 
Ballas v. Theophilos, and possibly also in Commissioner of Taxes 
v. Camphin*!; and in the Encyclopaedia of Forms and Prece- 
dents, vol. 14, p. 319, an option of purchase is in the form that 
the optionee “shall have the option at any time during the period 
iu years from the date hereof of purchasing............. ” Such 
a form leaves the Court free to apply either theory of the nature 


of an option. W. N. Harrison® 


PERSONAL PROPERTY. 
Accession of Title: Accessories Attached to Motor Vehicle. 


In Rendell v. Associated Finance Pty. Ltd.) the Full Court 
of Victoria was called upon to decide an issue which has an 
important bearing on the rights and liabilities of those who hire 
out goods. 

The facts of the case were as follows. Rendell had removed 
the engine from his truck and had hired it to one Pell under a 
hire-purchase agreement which vested the option of purchase in 
Pell. Until the opticn was exercised the engine was to remain 
the property of Rendell. Pell further agreed not to sell or 
encumber the property in any way and Rendell was given the 
right to repossess if the hirer made default in any payment or 
otherwise broke a condition of the agreement. 

Before entering into the agreement Pell had taken a truck 
on hire-purchase terms from the defendant finance company, 
the agreement being guaranteed by a second defendant, Connley. 
This agreement contained a clause to the effect that any acces- 
sories attached to the truck should become part of it. 

Pell replaced the engine of the truck with the one which he 
had hired from Rendell. He did not keep up his payments on 
the truck and Connley, acting on behalf of the finance company, 
repossessed it. At this time neither Connley nor the company 
knew that the engine had been replaced. At a later stage the 
finance company’s rights in the truck were made over to Connley 
on the payment by him of the sum due under the hire-purchase 
agreement. 

In an action by Rendell for the conversion of the engine it 
was held that ownership was vested in him and did not pass to 
the owner of the truck. 


31. - [1937] St.R.Qd. at 142. 
1. [1957] V.R. 604, [1958] A.L.R. 30. 
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The main point of law which arose for discussion in the case 
was the question of accession. It is a well-known principle of 
Roman law that property in goods passes where there is accessio, 
specificatio or confusio. A precise definition of this principle is 
difficult. Briefly, one may say that when an cbject owned by one 
person is attached to or merged with an object owned by another 


person, the owner of the composite article has title to the object 
so affixed.” 


The cases of specificatio and confusio seem to raise less difh- 
cult problems than the case of accessio. Specificatio occurs where 
a thing is transformed into a new object as, for example, where a 
baker uses the raw material of flour to make a loaf of bread or a 
carpenter uses the raw material of wood to build a table.® Con- 
fusio takes place where two articles of the same species or of 
different species are joined together or united in such a way as to 
become one article. An example of this would be the intermingling 
of two heaps of silver.‘ 


The examples of accessio which we find in Roman law are 
grouped under two headings: 
(a) Accession of a res nullius, for example, the formation 
of an island in a river. 


(b) Accession of a res alienae. Under this heading 
adjunctio and implantatio are to be found. 


In the case of accessio as distinct from the cases of confusio 
and specificatio, we can say that the added object maintains its 
identity in spite of the union.® 


If we examine the common lawyer’s approach to the problem, 
we find little of the fine distinctions and discussion of the Roman 
lawyer. Holdsworth, in his examinaton of the subject, points out 
that the English approach is based on tort rather than property, 
and that the action of the owner of the accessory is one for 
damages in trover or conversion.® 


The Full Court of Victoria (in a judgment delivered by 
O’Bryan J.) adverted to these points in its judgment but took the 
view that the Roman law commentators could not be regarded as 
supplying reliable guidance.’ It referred to a recent judgment 


See Sohm’s Institutes of Roman Law (3rd ed., 1907) pp. 323 et seq. 
ibid., p. 324. 

See the /nstitutes of Justinian (ed. Moyle, Sth ed.)., Book II, Tit. 1, p. 203. 
Sohm’s Institutes, op. cit., p. 326. The following examples are cited: the 
joining of an arm to a statue, the placing of a new leg on a table, the 
planting of a rose in a garden. 


. History of English Law, vol. 7, pp. 501-503. A few old cases are cited. 
7. [1957] V.R. at 607. 
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of the New South Wales Supreme Court’ as authority for the 
proposition that accession in English law is an exception to the 
principle that property can only be transferred when the owner 
so intends—an exception which operates only as a matter of prac- 
tical necessity.® 


In Lewis’ Case, the majority seem to have applied this test: 
if the accessories could be detached from the vehicle without 
damage to it, the property in them did not pass to the owner of 
the vehicle. In their view, the onus rested on the defendant to 
prove that the property had passed to him as owner of the 
vehicle.° 


Manning J., however, dissented and propounded a different 
test. In his view, the question to ask was: “Has the chattel which 
has been added to or incorporated in another chattel ceased to 
exist as a separate chattel?”!! It was the duty of the plaintiff 
(the person ¢laiming title to the accessory) to prove that the 
accessory continued to have a separate existence after annexation 
to the other object. The plaintiff had failed to establish this fact 
and, therefore, in the view of Manning J., his claim could not 
succeed.}? 


However, in Rendell’s Case, the Victorian Full Court rejected 
this view of the law. The members of the Court were inclined 
to base their view on an argumentum ab inconvenienti. They 
pointed out that garage proprietors would not be able safely to 
lend accessories (such as batteries or fans) to vehicle owners who 
were having their own accessories repaired for fear that such 
objects would become part of the vehicle.!8 


The Victorian Court summarized the principle involved as 
follows: “Prima facie the property in the accessory does not 
pass to the owner of the vehicle if the owner of the accessory did 
not intend it to pass. It is for the defendant by proper evidence 
to show, that the necessity of the case requires the application of 
principles whereby the property is deemed to pass by operation of 
law. The accessories continue to belong to the original owner, 
unless it is shown that as a matter of practicability they cannot be 
identified, or, if identified, they have been incorporated to such an 


8. Lewis v. Andrews and Rowley Pty. Ltd. [1956] S.R. (N.S.W.) 439 73 
W.N. (N.S.W.) 670. This case concerned the attachment of tyres ‘and 
other accessories to a motor trailer. 

9. [1957] V.R. at 608. 

10. [1956] S.R. (N.S.W.) at 444. 

11. ibid., at 450. 

12. ibid., at 451. 

13. [1957] V.R. at 609. 
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extent that they cannot be detached from the vehicle.”!* The 
Court took judicial notice of the fact that it was a common practice 
to replace motor engines with new ones and that this could be 
done without damage to either the vehicle or the engine.!® 

At this stage, it is interesting to note a previous discussion 
of the problem. In the first edition of his work, Hire Purchase 
Law in Australia,® Mr. Dean (now Dean J.) put forward the 
view that “where goods obtained on hire-purchase are incorpor- 
ated in another article, the ownership of the whole is in the owner 
of the article.”!7 Commenting on this opinion, Mr. (now Pro- 
fessor) Sawer expressed his disagreement. In his opinion, it was 
difficult to see “why the owner of the accessories would not be 
able to rely on the general rule of English law that property in 
chattels cannot be transferred withcut consent of the owner unless 
the doctrine of estoppel or the Factors Acts govern the case.’’!§ 
For his conclusion, Sawer adopted the detachability test: if the 
attached object can be removed without damage to the principal 
object, no change of ownership occurs.!® 

This, in effect, is the view taken by the Full Court in 
Rendell’s Case. It does, however, have the result of confining the 
doctrine of accession to a narrow compass in so far as it gives 
priority to the rights of the owner of the accessory. 

In modern times, hire-purchase agreements are often made 
under which articles of a considerable value are hired to the 
owner of the vehicle. The owner of the vehicle cannot, of course, 
claim title to the attached article before he has completed the 
payments due under the agreement. Any appropriation of the 
article would be considered tortious and an action in conversion 
would lie with the owner of the article. To this extent, Holds- 
worth is correct when he says that the approach of the common 


14. ibid., at 610. Both the Victorian Full Court and the three members of 
the New South Wales Full Court rejected a test applied by the Court 
of Appeal of Saskatchewan in Regina Chevrolet Sales Ltd. v. Riddell 
{1942] 3 D.L.R. 159. In that case it was held that property in tyres 
passed to the owner of the truck to which they were attached because 
they were an integral part of the truck necessary for its proper working. 
However, as is pointed out in Rendell’s Case, this test is not very dif- 
ferent from that applied by Manning, J. See [1957] V.R. 609 where two 
American cases establishing the contrary point of view are cited. 


15. [1957] V.R. at 610. 


16. 1929. 17. At p. 96. 
18. Accession in English Law. 9 A.L.J. (1935-6) p. 50. 
19. ibid., at p. 52. Sawer also points out that the English law relating t 


el: 
fixtures on land is not related to the doctrine of accession: “It is sub- 
mitted that the rule of law identifying things attached to land with the 
land itself is an independent rule springing from the peculiar importance 
of land in English legal history as compared with personal property, 
and that this rule has never been thought to apply in any way to chattels” 


(p. 50). 
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lawyer is based on the principles of the law of tort. However, 
where a third party is involved, as in the present case, the issue 
is not so clear. Here, we have a case of the ownership of the 
principal object being itself the subject of a hire-purchase agree- 
ment, and this raises the question of reconciling the conflicting 
interests of the owner of the accessory and the owner of the prin- 
cipal object. The owner of the accessory will claim that his title 
is unimpaired, while the owner of the principal object will assert 
that, on repossession, anything attached to it belongs to him. 

In adjudicating on these claims, the court must consider two 
principles: 

(a) Ownership is not divested without the owner’s inten- 
tion. 
(b) Ownership is divested where accession occurs. 

The decision in Rendell’s Case places the latter principle in 
the category of a narrow exception: if the object is identifiable 
and can be detached without damage to the other article, the doc- 
trine of accession does not operate. 


It may be argued, however, that detachability without damage 
is only one element to be taken into account in deciding whether 
one article has acceded to another. The real basis of the doctrine 
would seem to lie in the fact that when an object loses its separate 
or independent existence by attachment to something else, it 
becomes part of that other thing. An engine attached to a truck 
loses its separate and independent existence. The fact that one can 
still identify it ought not to carry final weight since we have 
pointed out that in this respect accessio differs from confusio 
and specificatio.2® When an engine is attached to the chassis of 
a truck, a new entity is formed—a motor truck. 


If this view of the law were adopted, one result would be 
that the obligation would rest on the owner of accessories to 
satisfy himself of the ability of the hirer to carry out the terms 
of the agreement. Where, as in Rendell’s Case, the principal object 
is itself the subject-matter of a hire-purchase agreement, the 
owner of an accessory would act at his own risk. If repossession 
of the principal object takes place, one party must suffer and 
from a commercial point of view it would not seem unfair to place 
the burden on the owner cf the accessory who must realize that 
it will lose its independent existence if incorporated into the 


principal object. R. D. Lums.* 


20. supra. p. 312. 


* LL.M. (Melb.), D.Phil. (Oxon.); Lecturer in Law in the University 
of Queensland. 
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PRIVATE INTERNATIONAL LAW 
Contract and Succession. 


The decision of the House of Lords in National Bank of 
Greece and Athens v. Metliss' forms a positive contribution to 
the task of delineating the boundaries between questions of con- 
tract law and those of succession. In other words, it is valuable 
because it deals with the conflictual question of classification. It 
is the more valuable because two points were involved in the case, 
both of which illuminate the distinctions drawn. 


The facts were that a Greek bank, the A bank, issued mort- 
gage bonds, repayment of principal and interest under which was 
guaranteed by another Greek bank, the B bank. It was conceded 
by all parties that the proper law of the contracts embodied in the 
bonds was English. As from 1941 when the Germans occupied 
Greece, no interest was paid on the bonds and in 1949, the Greek 
Government suspended all obligations thereunder. In 1953, the 
Greek Government passed a law the effect of which was to amal- 
gamate the B bank with another Greek bank, the C bank, to 
form a new entity, the D Bank, which was the appellant in these 
proceedings. The effect of the Greek law was that the two pre- 
viously existing corporations ceased to exist and that law provided 
that the new company should become the “universal successor” 
to the rights and liabilities in general of the amalgamated com- 
panies. 


All companies concerned owed their corporate existence to 
Greek law. At all material times, the moratorium above referred 
to continued to exist. 


The respondent, the holder of certain of the bonds, took 
action in the English Courts for arrears of interest on the bonds. 
He sued not the original debtor Bank, which was unaffected by the 
amalgamation legislation, but the appellants, the D Bank. The 
reason for this appears to be that the C Bank had had certain 
assets in England. 


Sellers J. held the appellants liable to pay six years’ interest 
and he was upheld by the Court of Appeal. Appeal was then 
taken to the House of Lords. 

There was, of course, no question of any consensual novation 
or of statutory assignment by virtue cf English law. Hence, what 
the respondent was asserting was a liability against a person who, 
according to that law which was the proper law of the contract, 


1. [1958] A.C. 509, 
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was no party (either original or substituted) to that contract. 
Yet such an assertion would become quite reasonable if the ques- 
tion of succession to obligations was not governed by the con- 
tractual proper law. The view was taken by the House of Lords 
that it was not so governed. 


Viscount Simonds did not think that anything was to be 
gained by using the phrase “universal succession”. He thought 
that the English Courts were bound to recognise the fact that the 
new company existed by the law of its being and that being so, 
they should for reasons of justice and comity, recognise not only 
its existence but its purpose and attributes. They should recog- 
nise not only that it “is”, but also “what it is”. This, in fact, was 
what was involved in saying that its “status” must be recognised. 


Lords Morton, Tucker and Somervill agreed in substance 
with Viscount Simonds. Lord Keith was less shy, however, of 
the concept of “universal succession”. He pointed out that it was 
part of the common law of Scotland and the notion was accepted 
by legal systems which had borrowed from the Roman law. The 
present position was, in fact, in no material sense different from 
the position involving the passing of obligations to the executor or 
administrator of a deceased person’s estate under English law, a 
matter which was clearly not governed by the proper law of the 
contracts creating such obligations. A question of succession was 
quite different from one of novation and no question of contract 
was involved. 


The second point submitted for the appellant was that assum- 
ing that English law recognised its status as the successor to the 
obligations of the B company, yet it was nonetheless protected by 
the Greek moratorium law. The submission was that if the 
respondent went to Greek law to establish the status of the appel- 
lant then he must accept the whole of the relevant Greek law and 
the Greek law said this was a corporation which could not be 
sued. ‘To this, the obvious answer was that by the Greek law the 
new company stood in exactly the same position as the old com- 
pany and the old company could have been sued in an English 
Court (though not in a Greek cne) because the debt which it had 
contracted was one the proper law of which was English. The 
English law accepted the substitute which Greek law had pro- 
vided but, as Denning L.J. said in the Court of Appeal? “when the 


substitute stands in our Courts to answer for an English debt it 


2. [1957] 2 QB. 33 at 46, 
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must answer according to English law”. The question of succes- 
ion was one thing, but the suability of the successor under an 


English contract was another. Epwarp I. Sykes.* 


TORTS 
Master and Servant—Duty to Provide Proper Appliances. 

Among the cluster of particular duties which make up the 
general duty of an employer to take precautions for the safety of 
his workmen, is the duty to provide proper tools and appliances 
for working. The limits of this duty were in issue in Davie v. 
New Merton Board Mills! where a workman suffered injury when 
working on metal with a steel “drift” and hammer. The “drift” 
had been manufactured with excessively hard steel and, when 
struck with the hammer, splintered with the result that a piece 
lodged in the workman’s eye. The employer had purchased the 
tool ready made from a firm cf middlemen who, in turn, had pur- 
chased from the manufacturer. The manufacturer had been neg- 
ligent in manufacturing the tool, but the other parties were free 
from negligence in the sense that the defect was not discoverable 
by the exercise of care on their part. The Court of Appeal, with 
Jenkins L.J. dissenting, held the employer not responsible. 

In the case of the closely allied duty to provide a safe sys- 
tem of working, it had been held in Wilsons & Clyde Coal Co. v. 
English? that it was no defence to the employer that he had 
delegated the duty of providing a safe method to a competent 
employee or agent, and the tenor of judicial reasoning both in 
that decision and afterwards had been to the effect that it would 
make no difference that the delegate was an independent con- 
tractor and not an employee.’ 

The decision of the majority has been interpreted as resting 
on some distinction between the giving of instructions for the 
making of a tool to order and the buying of one already made. 
It does not seem, however, that this is so. It is true that the 
majority would have held that the employer would have been 
liable if it had directly entrusted the manufacturer with the mak- 
ing of a tool to order, but it seems that they would have reached 
the same conclusion if it had purchased a ready-made tool directly 


1. [1958] 1 Q.B. 210. 2. [1938] A.C. 57. 

3. See the Scottish authorities listed in the dissenting judgment of Jenkins 
L.J. [1958] 1 Q.B. at 221-228, many of which were quoted with approval 
in Wilsons & Clyde Coal Co. v. English. The majority judges in Davie 
did not dispute this proposition. 

4. See 21 Mod. Law Rev. 309. 


* BA. (Qid.), LL.D. (Melb.); Reader in Law in the University of 
Queensland. 
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from a manufacturer which was defective because of the fault of 
the manufacturer. 

It seems that the decision is based rather on the lack of 
contractual privity between the defendants and the manu- 
facturer.5 It rests on the notion that the duty of the master 
is to take reasonable care to provide safe equipment and that 
duty is performed either per se or per alios; but it is only where 
the provision of plant is done by employees of or persons who con- 
tract directly with the employer that the situation exists where the 
employer can be said to have acted per alios. The negligent 
person must be in some way the agent of the employer. If the 
employer dealt with a middleman who has not been negligent and 
the operative negligence is that of another person with whom the 
employer had no contractual relations, then one cannot say that 
the negligence is that of the employer. Thus, Pearce L.J. says® 
that in such a case the employer can hardly be said “to have made 
the tool per se or per alios’’. 


It is cbvious that the majority proceed on the assumption 
that the liability, where the employer has not attempted to per- 
form the duty himself, must be a true vicarious oné. 

Jenkins L.J., on the other hand, would deny that the prin- 
ciple of liability is confined to situations of vicarious liability. It 
is indeed difficult to see why the fact that the employer had not 
dealt directly with the negligent party should make a difference. 
The view of Jenkins L.J. that the duty to take reasonable care 
is not discharged either by showing that the employer entrusted 
to somebody else the duty of taking reasonable care or assumed 
that somebody else had taken reasonable care is very convincing. 
It seems erroneous to try to limit the liability of the master 
in all such situations by reference to a principle of vicarious 
liability. In fact it is doubtful whether the liability of a person in 
general for the acts of an independent contractor is a vicarious 
liability in the strict sense of that notion. 


The majority emphasize that the employer does not warrant 
the safety of the tools. To do so would introduce strict liability. 
But to hold the employer responsible in the instant situation 
would merely amount to implying a warranty that the tools were 
as safe as reasonable care and skill on the part of anyone could 
make them. Negligence somewhere along the supply line is 
necessary. The view of Parker L.J. that there was an absence of 
control over what the manufacturer did is correct, but the same 
can be said in respect of the relationship between an employer 


5. See e.g. [1958] 1 Q.B. at 239 (Parker L.J.), 247 (Pearce L.J.). 
6. ibid. at 247. 
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and a direct independent contractor with him. The opinion of 
Pearce L.J. seems to amount to saying that the employer is only 
responsible if by himself or his delegates (servants or contractors) 
he can: be said to be the maker of the tool. It is submitted that 
such a narrowing of the field of responsibility is unjustifiable. 


Epwarp I. Sykes. 
TRUSTS 
Assignment of Trust. 

The case of Grey v. Inland Revenue Commissioners! raises 
a little-litigated point on the distinction between declaration of 
trust and assignment where the subject matter of the dealing is 
itself an equitable interest. Here A, the legal owner of shares 
transferred them to trustees so that at that point he remained the 
full equitable owner of the shares. He then orally directed the 
trustees to hold the shares in trust upon the trusts of certain 
existing settlements of which they were already trustees Later, 
the trustees executed deeds by which they declared that they held 
the shares on the trusts of such settlements. It was common 
ground that if the prior oral direction was ineffectual to vest the 
beneficial interest, then the written declarations constituted the 
operative assignment of the equitable interest and as such would 
be liable to ad valorem duty as being voluntary dispositions within 
the Finance Act. The Inland Revenue Commissioners claimed 
that the settlor’s oral declaration was ineffectual because it was a 
“disposition of an equitable interest or trust” within the meaning 
of Section 53 (1) (c) of the Law of Property Act 1925, which 
required such dispositions to be in writing. 

Upjohn J. took the view that section 53 had not materially 
changed the meaning of the prior provision of section 9 of the 
Statute of Frauds which it replaced and which provided that all 
“grants and assignments” of any trust must be in writing. He took 
the view that the voluntary transfer of an equitable interest 
in pure personalty could be effected in one of three ways, viz. (a) 
the donor might make a direct assignment to the donee, (b) the 
donor might declare himself a trustee of the equitable interest for 
the donee, or (c) the donor might direct the trustees to hold the 
equitable interest upon trust for the donee. Now a direct assign- 
ment of the equitable interest in personalty would be caught by 
the Statute of Frauds. It would be clear that a declaration of 
trust by a legal owner of personalty would not be affected by the 
Statute of Frauds, though if relating to land it would fall within 
section 7 of that Statute relating to the creation of trusts of land. 


1. [1958] Ch. 375 (Upjohn J.), [1958] 3 W.L.R. 45 (Court of Appeal). 
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Upjohn J. further concluded that a declaration of trust of an 
equitable interest would not fall within the Statute, though he said 
that it “operated to transfer the equitable interest from donor to 
donee”. The donor here had followed method (c) instead of 
method (b), but in the view of the learned judge there was no real 
distinction between the two cases. Substantially then, Upjohn J. 
held that a direction by way of trust was not an assignment, but 
was akin to a declaration of trust and hence did not require writing. 

The decision of Upjohn J. was reversed by the Court of Appeal, 
with Lord Evershed M.R. dissenting. The majority, however, 
rested their decision on the language of the Law of Property Act, 
which referred to a “disposition of an equitable interest or trust”; 
they considered that “disposition” was a wider word than “grants 
and assignments”, and would embrace the transaction here 
involved. Though Morris L.J. did not clearly express himself on 
the point, both Lord Evershed M.R. and Ormerod L.J. considered 
that the decision of Upjohn J. was a correct decision under 
section 9 of the Statute of Frauds. 

This latter point is of considerable significance in Queens- 
land where the operative statutory provision is still that of the 
Statute of Frauds. The view of Upjohn J., however, bristles with 
difficulties. It is difficult to see why a direction to trustees to hold 
an equitable interest in trust is identical with a declaration cf 
trust of such an interest. In the former case, the beneficiary de- 
prives himself of all interest in the property; in the latter case 
it may well be that he retains something. But if both cases do, 
as Upjohn J. thinks they do, involve the effect that the donor 
deprives himself of all equitable interest in the property or as 
he says: “disappears from the picture”, it is somewhat difficult 
to see why an “assignment” is not involved. The view that there 
is not an assignment in such a situation would appear to place 
too much reliance on the the absence of formal words of transfer 
and the fact that in Timpson’s Executors v. Yerbury? Romer 
L.J. placed “direct assignments” in a separate class from other 
“dispositions”. The dissenting judgment of Lord Evershed M.R. 
in the instant case goes to the length of saying that a transaction 
by which an equitable owner strips himself of ail beneficial 
ownership is neither a grant or assignment within the meaning 
of the Statute of Frauds nor a disposition of the equitable in- 
terest within the meaning of the Law of Property Act. 

Leave to appeal to the House of Lords was granted. 


Epwarp I. Sykes. 


2. [1936] 1 K.B. 645 at 664. 
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